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[nw T.n.-fn.iT./403/80(^-II)] 

an^vr ?r, 

ri.lft.TION COMMISSION OF INDIA 
ORDER 

New Delhi, the 3Jst Innoary, 1985 

O.N. 6.—^Whereas Shri Ved Pal Singh, 66-New Mohan- 
puri Colony, Meerut (Uttar Pradcih), who was a contesting 
candidate for general election to the Utrar Pradesh Eegls- 
lative Assembly held in May, 1980 from 403-Chhapranli 
Constituency, was disqualified hy the Election Commission 
vide Its order No, /6/UP-EA/80(2), dated the 8th Febru- 
aiy, 1982 under section lOA of the Representation of the 
People Act, 1951 for a period of three years from the date 
of that order, for his failure to lodge any account of elec- 
tio'n expenses under the , lid Act and the rule* made there- 

rjndcr; 
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Afld, whereas, the said Shri \'ej Pal Singh, has subiriitted 
a petition before the Election Commission praying for the 
removal of the disqualification Imposed on him giving rea¬ 
sons for his failure to lodge any account of election expenses; 

And, whereas, the Electton ComireisEion, having taken into 
account the circumstances explained in the said petition for 
bis failure to lodge any account, is of the \iew that the 
earLer order of '8th Eebruary, 1982 merits revision; 

Now, therefojc, in exercise of the power® conferred by 
section 11 of the said Act. the Election Commission hereby 
reduces the aforesaid period of disqualilicafion imposed on 
Shrl Ved Pal Singh to the period of disqualification already 
undergone and fiu'ther remot'js his disqualification w.cf the 
31st January, 1985. 

INo. UP-T. \/ 40 . 3 / 80 {Vol.in I 
By order. 

.1. C. CHAUDHAR’.h Under Secy. 

ftf 6 'PTtrA, ipfis 

sjr.at, 7.—tTpp triWJrfkrq-i9si (i93i 

•tn 43 ) tnxr ioh^ atrrnRTir Jr5tnfpr, 1980 lU 
st^ jf, s ir finrr rrqr ■ 3 ^ frrrqrTq' qrqr drAg- 
26-1 1-1984 R^Tftfrrr ^rr?rT | 

[R. a2/r™T-'3>.rT./(s/8 0)/8 5] 


New Delhi, the 6th February, 198.3 


O.N. 7.-—In pltrsuancc of section 106 of the Kepresen- 
talion of the People Act, 1951. (43 of 1951) the Election 
Coramission««hereby publishes the order of the High Court 
o^f Judicature at Patna dated the 26th November, 1984 in 
Election Petition No. 5 of 1980. 

[No. 82|BR-HP|(5|80)|8.5J 

ELECTION PErmON NO. 5 OF 1980 

In tl^ matter of an appHc ttion under Sections 80, 80A and 
SI of the Representation of the People Act, 1951, 

Mahabir Paswan Petitioner 

Versus 

Shri Jagjiwan Ram and otliers Respondents 

For the petitioner —Messrs Shyam Nandan Pd. Sharma 
and Amaicndra Kumar Singh, 

For the respondent No. I^IiJessrs K. P. Verm a (Advo- 
Wte General) Sharvpndra Kumar Veima and Pra- 
bhat Kumar Verum. 

1»RESHNT : 

The Hon’ble Mr. .Ttislice. Shivaniigrah Narain. 

.SHTVANUGRAH KARAIN, J —-Tn this election petition 
the petitioner, Mahabir Pa.wan, a defeated candidate, prays 
in essence for a dccl-iration that the election of Shri Jagji¬ 
wan Ram, respondent No. 1 to this election petilion, to 
the House of People in 1980 from 33 (Scheduled Castes) 
Sasaram Parliamentary Constituency is void and the peti¬ 
tioner Mahabir Paswan be declared elected in his place. Res¬ 
pondent No. 7 is Sri Sheo Nandan Paswan, another con¬ 
testing candidate, nod respondent Nos 2 *0 6 urs; the other 
contesting candidates, Tlie poll was held on 6-1-1980 and 
the result of the clecuon afore.'-aid was declared on 8-1-1980 
Respondent No. 1, Sri Jagiiwan Rum, was declared elected, 
having securej 1,69,193 votes and the petitioner, Mrihablr 
Paswan and respondent No. 7, Sri Sheo Nandan Paswan, 
secured the next highest votes, namely 1,10,019 and 80,516 


2 The aforesaid Sasaram Pailiamcntmry Constituency eon- 
■Msls of SIX Assembly Consulueucics, namely, (1) Ramgarh, 

(ii) Mohaniu, (iii) ‘Jh,ibliu:i, (iv) Chainpur, iv) Cheoaii 
and (vi) Sasaram. 

3. The grounds on which Ihe erection of respondent No. 
i has been impugned in (he rlection petition may be divid¬ 
ed into two categories. The first broad category is commis¬ 
sion of corrupt practice by the respondent No. 1 or his 
Election Agent or oy his Agerds iind worfceis with firs con¬ 
sent falling under section 100(1) (b) of the Representation ol 
tile People Act, 1951 (liereioattcr called the Act'). The 
second category is that the lestilt of the election has been 
materially affected by (a) in.propcr acceptance of void anj 
invalid votes in favour of respondent No. 1, and tb) non- 
compliance with the provisions of the Constitution, the 
Act and the Rules and Ordeis under tlio Act which fall 
under sub-clausesi (iii) and (iv) of section 100(1 )(d) oC 
the Act. In the election petilion, the following species ot 
corrupt practices were alleged, ntjncly, (i) the corrupt prac¬ 
tice of bribery, (il) ilie corrupt practice of undue influence, 

(iii) the corrupt practice of aptreal for votes on the ground 
of caste or community, (iv) the corrupt practice of promo¬ 
tion of feelings of hatred .and enmity between rbe dllference 
classes of citizens, (v) the corru|it practice of publication of 
false statement of fact prejudicial to the prospects of the 
eTectlon of the petitioner in relation to his candidature or 
withdrawal, (vl) the coinipt practice of meiirring election 
e.xpciisefi in excess of the mr.ximum, amount prescribed, and 
(vii) the corrupt practice ol' obtaining ihe assistance of 
Gazetted Gfficers or Magistrates for the furtherance of the 
prnspccls of hi.s election which fall unde;' sub-section (1). 
( 2 ), (3), (3A), (4),. (6), (7) respectively of section 123 of 
the Act. The particulars of the allegations would be set 
out later on. 

.According to the ivermerits in the election petition, if 
the invalid votes secured by respondent No, ) were exclud¬ 
ed. the petitioner woiifd have teen elected defeating reapon- 
dcni No. 1 by a margin of one lac votes. 

4. Only re.sponden* No. 1 appeared and filed a written 

statement. In the written statement, a respondent No. 1 
(hereinafter called the ‘respondent’) denied the allegations of 
commission of corrupt practices and also the allegation that 
the result of the election h.id been materially affected by 
the reception in his favour of void or invalid votes, or by 
the contravention of the provisions of the Constitution, the 
Act or the Rulc^ and Orders made under the Act. The res¬ 
pondent abso raised a plea that llr; election petition was not 
maintainable and was fit to be dismissed because of the 
non-compliance with the provision'; of sections 81, 82, 83 
and 117 of the Act and thai it w:.s b.arrcd bv limitation. 
It was stated that material facN and full particulars of the 
commission of corrupt praftiecs had not been furnished, 4irtit 
the allegations w'ere vague and had not been properly 
verified. “ 

5. On Ihe pTeiidings, (be following i'-sues were framed In 
this ease i— 

1. Ts the Election Peritiou maintainable? 

2. Ts the Election petition fit to be dismissed because 

of the non-coiTipliau,;e ol Sections 81, 82 and 117 
of the Repre.sentation of People Act, 1951 7 

3. Has the petitioner furnished material facts and full 

particulars of these allegations and are the allega¬ 
tions supported by proper verification 'md affida¬ 
vits 7 Tf not, is the Election Petition fit to be dis¬ 
missed becav,se of non-compliance of mandatory 
provisions of secrion S3 of the Representation of 
the People Act, 195’7 

4. Whether the respondent No. 1 procured tli- 

ance of the gazetted officer, namelv. ijui- IWfliining 
Officer for the funhernnee of success oE his 
election and committed Uic' coirup' practice as 
contemplated hv section 123(7) of ihc Represen¬ 
tation of the People Act, 1951 ns alleged in the 
Election Petition and the relevant Schedule 7 If so, 
is the election of the respondent No, 1 void ? 
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5. Whether the respondent No. 1, his agent,.workers and 

supi«>rters with his consent committed th|e corrupt 
practice as contemplated by Section 123(41 of the 
Representation or ths People Act, 1951 as alleged 
in the eieotion petition and its reiivtmt Schedules 
and Annexures? If so, is the election df respon¬ 
dent No. 1 void't 

6. Whether the respondent No. 1, his agents, workers 

and supporters witn the consent of respohdent No. 
1 committed corrupt practice of bribery as allegecr 
in the election petition and the relevant Schldtile ? 

7. Whether the respondent No. 1 has incurred expendi¬ 

ture inchiding his authorised e-xpenditufe beyond 
the prescribed iitnit in the. impugned eketion? If so 
has he contravened the mandatory provisions of 
section 77 of the -Representation of the Pfeople Act, 
1951? If so, is he’gudty of commission of cor¬ 
rupt practice as contemplated by section 123(6) of 
the Representation of the People Act, 1951? 

8. Whether the respondent No. 1, his agent$, workers 

and suf^rters with the consent of respondent No. 
I committed the corrupt practice of unjdue infiu- 
eiKe in the impugned election as alleged in the 
electioH ' petition and the relevant schedules and 
annexure ? 

9. Whether’ the counting and scrutiny of 'the ballot 

papers regarding the impugned election was done 
improperly and not in accordance with law ? If"so, 
has it materially affected the result of the election ? 

10. Whettei- more than 50000 ballot papers _ which did 

not bear the seal of the concerned poUihg stations 
as well as the signature of the Presiding! Officer of 
concerned polling station were illegally counted in 
favour of respondent No. I as alleged in the elec¬ 
tion petition? If so, has it materially affected the re- 
,suft of the eelction? 

11. Whether there was non-compliance of thp provision 

of the Ooratitation of Indi» read with section 25 
of the Repf^sentaticm of the. People Act, 1951 and 
the rules and orders made thereunder as alleged? 
If so, has it materially affected the result of the 
election ? 

12. Is-the petitioner or respondeat No. 1 entitled to any 

other relief or reliefs’ 


6. By order No; 50 dated 5rii July. 1983, issue Nos. 2 and 
3 were heard as preliminary issues prior to the examination 
of the witnesses on behalf of the respondent and those two 
issues were decided by order No. 59 dated 20-7-1983. By that 
order,' issue No. 2 was answered in the negative against 
respondent No. 1 .md in favour of the election' cetifionCr. 
So far .as issue No. 3 is concerned, it was hefff that the all¬ 
egations in the election petition were support^ by proper 
verifications and alHdawts, that metarfal facts in resf^f of 
the aaiegarkms relating to the charge' of corrupt practice under 
section 123 (7) and of the charge of appeal on |the ground 
of caste specified in section 123(3) and of the corrupt 
practice of promotion of feeling of hatred and enmity- speci¬ 
fied in-section .123(3A) and the charge of bribery by offer 
of ^atifl.c«ion' of articles specified in paragsaph • 19 as dis¬ 
tinguished fronai ^atifi.cation in the form of gifts of money 
had not been stated in ihe petition. But .as* material facts and 
Ml particulars and .Jfher grounds' for „ voiding the election 
had been rmnished, the election petition could not be dis¬ 
missed in i!s enjire'y. The* allegatiotis, however, • relating to 
the charges of c<'rrup! practice in respect of which material 
facts had not been stated ware fit to be deleted ahd, arcord- 
the averments in nafagraphs 16 and 19 and the allc- 
gatKMa. in harag'aphs 12, 13 and 14, so far as they relate 
to the chartse-pf corrupt proefic.e under section 123(7) were 
directed to be stepek out. 


7. lu. view of the nforesa'd-findines regarding-absence of 
material facts in respect of ilte cono!'.: practice qf procunne 
the assistance of Gazened Officers. is<iie No. 4 must be and 


is^ accordingly, deleted. Therefore, now only. Issue Nos. 1 
and '5 to 12 survive for decision. 

Issue No. 1 

8. In view of the order on issue Nos. 2 and 3, .the learn¬ 
ed Advocate General apparing for the respondent does not 
press issue No. 1 and it is, accordingly, answered in ' the 
affirmative.' 

Issue No. 7 

9. 1 would next take for consideration issue NO. 7 as it 
can easily be disposed or. ' This fais^ a question'of Com-' 
mission of corrupt practice falJing'under seclicn .’23(6) of 
the Act. Now, the co.rrupt practice under section 123(67 
of the Act ■ consists ■'in incurring or authorising-of expendi¬ 
ture in contravention of section 77 ot the Act. It consists 

• in incurring or authorising of eii^iiditura in excess of the 
prescribed limit' and is related to sub-section (3) of Section 
77 of the Act: See the decision reported in A.I.R. 1972 
. Supreme Couit 608. Further, to prove a charge of corrupt 
practice falling under section 123(6)' of the Act, it is not 
sufficient to prove that expenses' incurred in connection with 
the election of the retumetf. candidate were beyond the 
prescribed limit. It must also bs proved that ex«^ 
expenses were incurred either by thfe candidatit hlms^ or 
were authorised by him. Mefe knowledge ‘ of the candid®e 
of the expenses is not enough' : See , the decision reported 
in A.I.R. 1971 Supreme Court 1295. It is not enoH^ to 
prove the expense of money by a candidate’s party or frieiffe 
or relations. It must further be proved that it was autfi^ 
rised b> ihe carididaic. Authorisation means acceptaneer of 
the icsponsibiliij for liic expenditure. As observed by Ray, 
C.J. in Snu. Indira t :indhi*s case (A.I.R. 1975 Sn^ireffiie 
Court 2299 at 2329) •’m order to constitute authorisation, 
the effect must be that the apthorify must carry with. It the 
right of reimbursement”. Where vehicles are lent gratuit¬ 
ously by friends or relations, it cannot be Said that any 

' expenditure was incurred or authorised by the, candidate ; 
See the decision reported in 17 Election Law Reports 243 
at pages 256-57. It is m the light of the aforesaid principle 
that this issue must be answered. 

10. According to ihe case of the election petitioner,, the 
respondent spent irvore than one crore ot rupees m the 
impugned election. Areording to the averments in para- 
garph 20 of the election petition, the respondent spent 
Rs. 1,00,000.00. In maintaining election camp offices,'^ 
Rs. 5,00,000 over petrol etc. of 200 vehicles which- he used 
during his election campaign. The particulars of tho ex¬ 
penses are given in Schedule' VII to the election petition. 
In the Schedule, the figure' for maintaining the election 
camp offices is giken. as Rs. -1,50,000, though ip paragraph 
20- of liic election ncthidn, the '.amotnit ia stated as' 
Rs. i,00,()()■.).OO. PccdC', "the expenditure over fuel, mean¬ 
ing petrol etc. is given as Rs. 5,00,000.00. The other ex- 
pedses incurred are thus stated “Money spent on hire of 
the vehicles Rs. 25,00,000”. Expenses over driver, helper, 
etc. moving in the jeep and canvassing are Rs. 25,00,000.00, 
expenditure over leaflets, posters, etc. is Rs. 50,000.00, and 
foud-si:cal;cr r.nd mike R-. 50 000.00, while'expenditure over 
public meeting Ks. 25.(K)0.0('' money paid to important per¬ 
sons for ricip Rs. 35,i.)0.()0n.0ii. donations to public rastity- 
tidns Rs. 15.00,0,',!■!.00 ;rri(i seve >1 other items. . Mofiey 
spent over purchases of blankets, Dark by-cycles, patroffiaxes 
was Rs. 2.50,(i00.()0. Rs. 1.20 (,00.00 Rs. 30,0e0;00 and 
Rs. 3.'’.OOO.CO rcsp;ciiv'.'!.\'. .dccti.-ding to the- respondent the 
total c'nciidiiiirc inewrod hy him over the election was 
Rs, o2.573.7-1 oniy as it apnciirs from the return of electiem 
expenses. (Ext. C) filed by hen to 'vhich are annexed several 
vouchers. 

.11. The evidence riidduced in support of fhe^cas© of excess . 
expenditure may be divided into two categories; (i) money 
and articles offered by way of bribe, and (ii), the -use of 
more than 200 vehicles on hebalf"of the r^pondent fa the 
election. So far as the motiCy or the artid^ effered-rhy 
W'av of bribe is concerned, there is vague and ^mtral 
gation of distribution of money and articles.- Tbe-'to?^ 

■■ Advocate for the petitioner v;as unable- to coBte^.^tet 
there is evidence re carding the'total amount-, speiti-.rn 
fashion which' would' justify the flndtng’thai -ffie* amfaffit. 
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spent in the election by the respondent was over the pre¬ 
scribed. limit of Rs. 1,(X),000.00. J, therct'oie, need not 
discuss the evidence on this point, 

12. The nature 'he other evidence adduced appeals 

Ii'oni the ioilowmg .slaicinents nuioe by the election pca- 
tioner Muhabir I'uswan fP.W, 1; in nis deposnion "jagiiwan 
Baou must have spent croies ut lupces in inis election, iviore 
than 2uU vehicles were uscu by .laBjotan Rabu in tbw dec- 
tion”. Ci'oss-ejiammcd on the point, iL’e peiuionei (1“.W, 
Ij admitted tniti ne dm lua iiave any tiocuinciii piuviOi, 
the atoresaid eApcndilinc. He conJa not yiveu the reBis- 
timion numbers or the 2UU vcincles. He iurtner adnulled 
that he could not say how many of die aforesaid 2Ud vehi¬ 
cles were obtained oy the supporters of Jajyiwun Babu and 
how many of theiii nad been ooiamea by jufijuvan Bauu 
himsorf. He further slated that he could not tell the name 
Of the proprietor or the oviiier (d any of these vehicles 
Used in the election campaign of lauiwuit babu and added 
that those vehicles ijud come irom Delhi, Calcutta, Kanjiur, 
etc. On his evidence, it is dhUculi to hold arlirmalndy 
that Jngjiwan Bahu iiicuiied or authorised ihe cxpcndittuc 
over the hire or propulsion of the vehicles even it his evr- 
dence is accepted that a large munber dt vehicles weie rlsed 
in the election on behalf or .(agjiwan Babu. In the evi¬ 
dence of the other witnesses examined on behalf of Ihe 
petitioner also, the learned counsel for the petitioner is un¬ 
able to point out any evidence beyond the general allegation 
to the edect that a largo number of vehicles were being 
used in the election campaign on behalf of Jaejiwan Babu. 
Sri Jagjiwau Ram who deposed as R.W, t5 specifically de¬ 
nied the allegation that more than 200 vehicles were used 
in the election campaign or that his expenditure at the 
election exceeded the permissible limit. In tliis state 
of evidence, the charge of authorlsinif or incurring expendi¬ 
ture in excess of the prescribed limit clearly fails, Issue No. 
7 must be and is, accortlingly, answered in the negative. 

Issue No. 6 

13. In view of order No. 50 dated 5-7-19S3, to which 
reference has already been made, we are now concerned only 
with the allegation of bribery in which the gratification con¬ 
sists of gifts of money, The allegations are contained in 
paragraph 18 of the election petition, according to which 
respondent No, 1 himself offered money to prominent mem¬ 
bers of different communities and requested them to support 
him in the said election and several' pel sons accepted money. 
It is stated in paragranh 13 that the money was offered at 
Bhabiia Inspection Bungalow and Sasaram Circuit House 
and at other places. But in Schedule V, which purports to 
give full particulars of the corrupt niactico of brilery, as 
referred to in paragraph 18 tpnragarph 17 in Schedrile Y 
is obviously a mistake for paragraph 18) of the petition, the 
only places mentioned arc Bhabua Inspection Bungalow and 
Sasaram Inspection Bungalow/Cirenit Honse, and the evi¬ 
dence adduced by the petitionor is also confined to the pay¬ 
ment of money at these two places. According to Schedule 
V, the corrupt practice of bribery was committed at both 
these places on 4-1-1980 and 5-1-1980, The names of some 
of the persons to whom money was paid at the two pkiCcs 
js mentioned in Schedule V. understandably, there Js no 
documentary evidence in support of this corrupt piacticc. 
The witnesses who deposed about this corrupt practice of 
bribery may be divided infp two categories; (i) those who 
spoke about the bribery ,at Sasaram Circuil House, and (ii) 
those who spoke about the bribery at Bhabiia Inspection 
Biingalow. P.Ws, 2, 4. IS and 31 are the witnesses who 
belong' to the first category. Shiv Shankar Dwivedi (P.W 
2) deposed the Sa.'.aram Circuit House was situated in 
front of his house, and when he was asked specifically 
"Did yon Or did you not see money distributed at the. 
Circuit House’’, deiHiwd that he had seen people coming 
from the O'rcuit House with money and as he found that 
they were arguing among themselves, he asked them as fo 
what was the matter, and then one of them told that though 
he, had done more work for Jagjtwan Bahu, he had been 
paid less than another person who had done liltTe work and 
was merely sitting al his home. Dnsrath Dnbey (P.W. 181 
deposed that he had gone to the Circuit House two days 
prior to the date of the poll and saw a small crowd in the 
Circuit House in Room No, 1, in which lagjiwan Babu was 
staving, and noticed people carrying envelopes and saw' ihjnr 


comiing out of the Circuit House imd saw sotne. of them 
taking out current notes out ot ihosc envelopes. He 
rtames Badri Nflrain Choubey, Huri Singh, Aihulosh Baha¬ 
dur Singh, Tilak Nath Pandey, Nalhoni Sii gh and Shii 
Bhagwan Singh among them. These people are among 
some of the per.sons named in Schcdidc V as persons to 
whom money had been paid. P.W, 4, Munna Mian, who 
claims to have tin Auto work-shiip in front of the Sasaram 
Circuit House, deposed that he used pi go to the Circuit 
House for repairing vehicles and one day he had seen a 
great crowd at the Circuit House where lagjiwan Babu was 
also staying and he heard two or throe persons asking how 
much money they had received, ttnd he himself put that 
question to one of them, ard that person told him that 
the money was being given not for keeping but for distri¬ 
bution. He fmther added that ono liari Singb came and 
asked him to repair his vehicle and told him that he had 
to go immediately lo distribute money. Similar state¬ 
ment was made by one Bbagw;in Singh. Hail Singh and 
Bhagwan Singh have not been e.vamined and that part of 
the evidence is clearly inadmissibli. Similarly, the evidence 
that the money had hcen given for distribution is also hear¬ 
say. The evidence of P.W. 4 is. iherelore, to the effect 
that he had seen people in the Circuit House talking how 
nuich they had received and can merely corroborate other 
testimony. P.W. 31 Ueobans Tiwai'v deposed that he was 
II journalist and had gone to the Circuit House on 4-1-1980 
in the evening and saw a crowd there arid Jagjiwau Babu 
asked him to come the day after. He further stated that 
he saw people coming with envelopes. He named three of 
them and he fiii'lher deposed that the envelopes were handed 
over to them by lagjiwan Babu. His further evidence is 
that he met lagjiwan Babu the next day, i.e. on 5th January, 
1980, at 7 or 8 A.M, and when he asked lagjiwan Babu as 
to why he was distributing money. Jagjiwan Babu said 
"Tiwariji, you know tfiat I have always distributed money 
for being elected. We have to do these things for being 
elected. Why talk about it,” I may .'tatc that Mahabir 
Paswuii (P.W. 1) also deposed generally ahoitt the distribu¬ 
tion of money, hut his e/idence is clearly inadnrsissible, being 
hearsay. 

i4. As against this, Shri lagjiwan Ram deposed as R.W. 6.5 
and maintained that Be reached Sasaram Tnsrcetion Bungafow 
after the mid-night of 4-1-1980 and be left the place in the 
morning of 5-1-1980, and further that as he had rnly one 
room in the Circuit House in which his wife was alsoi stay.ng, 
he met people out side the room. Hr furthc stated that he 
came hack to Sasaram only Ip the night of 5-1-1980. This 
evidence of the respondent is supported by R.W. 67, a mem¬ 
ber of the Bihar Legislative Council who was working for 
Jtigjiwiin Babu. The evidence to the effect that Jagjiwan Babu 
was not in the Circuit House on 4-1-1980 or 5-1-1980 ut the 
lime alleged was objected to as Ireyond pleadings becau.se 
In the written .statement, it had not been specificailv stated 
therein that Jagjiwan B'alni was not at all present in Sasaram 
Circuit House or Bhabua Inspection Bungalow at ihe rime 
when he is alleged to have distributed money. But in my c pi¬ 
nion, this evidence cannot he shut otit when the allegation was 
specifically denied. Of course, the circumstance that it was not 
stated so in the petition staten.'ent may be a ground for 
disproving this part of the testimonv. Upendra Kumar Singh 
(R.W,30) and Ran'.'Tln P i. Singh (R.W.32) abo gave evidence 
to the same effect. 

l.V. Now it isi weij .scMled that the charge of corrupt 
practice must be proved bevorid doubt by clear and cogent 
evidence. Bolh P, Ws. 2 and 18 are highly paitisan witnesses, 
both being important workers of Mahabir Paswan at the 
election though P.W. 18 only saw envelopes being carried 
bv people who- came out of the Circuit House, P.W.2 goes to 
the extent of saying that he had seen people coming out with 
money. One may not go about exhibiting money, especially 
when the money has been given by way of bribe, as is the 
case, of the petitioner. So far as P. W. 2, Shiv ^))«»fK;rr 
Dwivedi. is (.oncerned. he n-'cordinc to the partJp*»fOTS is me 
of the per.sons to whom bribe monev had he8n paid, but be 
docs not even depose that anv offer of bribe money was made 
lo him P.W. 2 is a member of the Rohtns District Com- 
mitieo of the (.'onqtess (I) P.srty, w-hose enudiJate the 
Petitioner was and (he election office of the petitioner 



(.wr 11—3 (iii i 1 ■■ 

' located' m "hi7 hov:.e. Bm Dusrath Dobcy 
(PWUl is presectUy the Secretary of the Romas /.ilJ 
Congress Commiitce (.1) .mJ he woiJteJ tor M.ihabtr Paswjn. 
Ld according to him, on heuring propaganda about theretne- 
mcm of Mahabir Piiswan, he immediately gave the teputt , 
to the president of the Disuict (1) Coinmillce otilf stranscly 
enough, no report about this distribution 3""' 

attempt to buy voters tvus made to any of the uuthordy, 
eith« by P.W 2 or by P.W, Is or any one on behalf ol 
the petitioner. This i laiccs the story ra‘h€r suspicious, ho 
far aa P W. 31 is concerm^d, ob^/ioLisly, he is not u 
person of the camp of fngjiwun Babu for he has 
to deposed about to offer of bribe money by Ja^wan Babu. 
According to his evidence, he was ti journ^st, being a P es 
correspondent of the Pradeep and the All India Radio, U 
seems highly improbable that Sn Jagpwan 
before such a journalist about the commission by hun of ihu 
corrupt practice of bribe. Further, he admitted that be had 
sMt ^o reports about tbe election in Sasaram Constituency to 
the Pradeep. He maintained that others were ^ 

election for the Pradeep, He was constrained to admit that he 
had not been prohibited from sending reports 
about the election, When pressed further, he admitted that he 
did not remember if he had sent any report to the Pradeep 
after the election either. Though in his exammation-m-chiet 
urattempted to make out that Han Singh Yadav, Badr, 
Narain Choubey and TiJakdhan Pandey were some of the 
persons who had come out with envelopes, m ctoss-examma- 
lion he admitted that thc.se were the only three people whom 
he saw coming out with envelopes. Further, his evidence that 
Hari Singh took out the money from the envelope and counted 
it is also highly improbable, f am not inclined, therefore, 
to accept the evidence regarding the distribution “f 
The payment of money at Sasaram Circuit House is, thcieiore, 
not proved. 

If) To prove his case of the commissiou of the corrupt 
practice of bribery at Bhabua, the petitioner relies on tte tesU- 
monv of Ram Naresh Paswan alias Maresh Paswim (^P.W. 15), 
Bhag^wati Tiwary fP.W. 28) and Shyam Nanun Pandey 
(PW. 17). P.W. 15 says that two days .prior to the date ot 
poll, Afsar Khan Mukliiyu took him. to Jagjiwan Babu who 
was slaying at the Bhabua Circuit House and Jagjiwan Babu 
requested him to procure votes for him and then JaBJiwan 
Babu, inspitc of his protest, put in an envelope contamuig 
Rs. 1,000 into his pocket, Bnagwaii Tiwary (.P.W. ..8), the 
President of the Bhabua Block Congi'cssfl) Comrnittec deposed 
that he was working for the Congressd) candidate, that is 
to say, the petitioner in tlic 1980 election to the Parliament 
and while pas.sing through the road, he saw a crowd at the 
Bhabua Dakbangalow, he went inside the Dakbangalow and 
he saw persons coming out with eiwcloDes from a room m 
the Dakbungalow in which Jagjiwun Babu was staying and 
umong tbem, he recognised T^laresb Paswan (P.W, 15), Bnanu 
Praltin Singh Sheo Parichhn Singh and Afsar Khan, and he 
reported these tacts to Shyuni Narain Pandey. Sbyam Naram 
Pandey deposed as P.W. 17 and stated, among other things, 
that Bhagwatl Tiwari (P.W, 28) had told him that on the 4th 
of January 1980, Jagjiwan Babu was at the Dakbungalow at 
Bhabua and hia workers had collected there and each of the 
workers was handed over an envelope, He further stated that 
this fact was reported by Bhagwati Tiwaiy to him aftci the 
election. Even if this evidence were to be accepted, it would 
be insufficient to prove the commission of the coirupt practice 
of bribery. At best, the evidence might prove the payment of 
money by Sri Jagjiwan Ram to hi* supporters for inducing 
people to vote for him in the election. P.W, 28 does not even 
speclficallv say (tat envelopes which he had seen people carrv- 
ing contained money. Of course, he does not say what wa.s 
the object with which the money was paid. P.W. 15, of course- 
speaks of a request by Jagitwan Babu to procure votes for 
him, So he merely provc.s payment of money by Jaejiw.iii 
Babu to procure or secure some votes in Ms favour. .Ntuv it 
is Well settled that mere payment of .any gratification to a 
third person for securing or procuring .Some votes In favour 
a particular candidate, without the establishment of nexti.s 
Wtwetn the money and the inducement to the voters, is not 
sufRcienr to prove that the voter is indirectly induced on ac¬ 
count of the payment r,f gratification to a third person. The 
fact of payiticiii iiutst iudm e Ihe rotets. It is not enough tfsil 
the third person induces the voter; See the ded.siou.<; of the 
Supreme Court reported in A.I.R. 1975 Snprrine Court 1634 
and AT.R. 1976 Supreme Court 27. 
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17, Blit in my opinion, even the fact of payment ot money 
to P.W. 15 or the ciiciimstancc of the people coming out of 
room in ihe Bhabua Dakbungalow allegedly occupied by Sri 
jagjiwan Ram with envelopes, probably containing money, is 
not established bcioiid doubt. The respondent (K.W. 65) has 
not only denied the oiler ot gratification, he bus also denied 
the fact of his being present at Bhabua Inspection Bungalow 
cither on 4-1 or 5-1-1980, 1 have already held that though 
it was not specifically stated in the written statement, the evi¬ 
dence to Ihe ellcct thot Sri Jagjiwan Babu was no present cither 
at Sasaram Circuit Douse or at Bhabua liispcciion Bungalow 
on the dates he is alleged lb have distabuled money c.annoi be 
snut out. '1 he denial of Jagjiwan Babu about nis presence 
at Bhabua Dakbungalow is corroboruied by the eviclenee ot 
K.W. 40, wno as me Secretary of Bhahua iDwn Janta Pail), 
Is a competem, ttjiough partisan witness. R.w. J8 also deposco 
to Inc same euccl as R.W. 46, but even if w'c leave asiuc 
evidence as mcompelein because be is a person wiio qualifies 
as a eompeienl vMiiiess only on me ground mat nc goes to 
pertorm Pujii in the Devi jvtnnun adjacent to the Dakouuga- 
low at BU.ibnu, the eciocnce of P.Ws. 15'and 28 is not such as 
to be preierred to me tcsiimony ot R.W, 63 and R.W, 46, 
inucti less IS Imit evidence sufheient to fal.sify the dcnuil of 
K.vv'. 65. P.VV. 28, according to his own evidence, was actively 
campaigning during tiic eacuon for ihe petitioner Mahabir 
I'aswan, and as the Pie.sulcia of the Bhabua Block Con¬ 
gress! f) Committee, he v«as a icspousibJe and independent 
worker. Admittedly he did iiul lodge any iniorniaiion hefoie 
any aulhoi'.ty iiboiil tlic aisuibuUuu of money in envelopes 
wnieh he had witnessed. I'lie sloiy told by him aj'so is 
improbable. People vvho receive bribe money do not go 
about publicly e.thibiling the envelope in wnah money ts 
kept, socially when one of the envelopes, iis is the evidence 
ol P.W. 15, contained a sum of Ks. 1,000, 


17A. fhc evidence of P.W, (5 also duet not inspire con¬ 
fidence. According to P.W, 1.5, he doe-, not belong nor ever 
belonged to any political party and was never a public worker 
nor ever solicited votes. In these circumslanccs, it seems incre¬ 
dible that a sum of Re. J,000 would be ottered to him by Sri 
Jagjivyan Ram for procuring votes for him. as he would like ii# 
to believe. In his cAaininalion in-chief, as I have already 
stated, he deposed that Alsiir Khan hud taken him to Bhabua 
Dakbungalow, which Jti caJK Circuit House. According to 
his evidence, Om Parichha .Singh M.L.A. and Rmnadhut 
Giri of Bhabua were present at the time he bad gone to the 
Circuit House and he added that Afsar Khan had meved 
away which is suggestive that Om Parichha Singh and Ramu- 
dhar Giri weie present at the time he had met Jagjiwan 
Babu. In the cross-e-Vantination ukso, he admitted that a 
large number of persons including Moimiddin, Ramadhar 
Oiii and Tileshwiir Roy were present at the time he had met 
Jagjiwan Babu. But w'.'icn a specific question waii not to 
him, he maintained, lhai n,) one else was present at the 
time of his talk with Jagjiwan Babu or at the lime when 
Jagjiwan Babu handed ovi'r ibc envelope to him. He does 
not -say where those jseop/c had moved iiW'ay. Further, on 
the question whaJ he did with Ihr n.^mey, P.W. 15 cumple- 
lely broke down in the cross-e.Yaiiiination, At first he stated 
that part of the money he had received from jHgjiwan Babu 
Was iilili'icd by him i'..!r his household expenses and part of 
it was, distributed by him (o ulhcr peiacns. Then he slated 
that be had given some o'' that money (o his children. Thcll 
he named his son Hunuman as the person to whom he had 
given .some of that mnnev. immediateTy thereafter he said 
“I gave the entire money lo Hunuman”, He again amended 
that stutement by saying that ho distributed Rs. 500l- among 
■some other person.s including Bhagero Bind. I would place 
no reliance on his evidence, notwithstiincfing th.at his story 
fs corroborated by Bbagvvaii 1 iwari (P.W, 2R). The alleged 
statement of Bhtigvvali Tiwari (P.W, 28) (o Shyam Narain 
Pandey fP.W. 17) regarding people coming out with en¬ 
velopes from Bhabua Dakhiingafow cannot be used to corro¬ 
borate the evidence of Bhagwati Tiwary (P.W. 28) because 
the statement was made after the election and, therefore, not 
at or about the time when the incident took place. It must, 
therefore, he held that tbe petifloner has failed lo prove Ihc 
commission of corrupt practice of bribaiv by the respondent 
at Bhabua Inspection Bungalow also. Feiie No, 6 mu.si, 
therefore, be answered in the negative. 
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issue - No. 5 

18. The averment's on which this issue has been raised are 
contained iu paragraph 15 of. the ekctioa petitiorh Accord¬ 
ing to the petitioner, just a few days before the dajte of tlJe 
polt rgspotident No. 1 gained over some of the workers of 
Sheonandan Paswan, the Lok Dal candidate, an<f through 
them he got a false propaganda that the peiitionir retired 
from the' contest In favour of Sheonandan Paswan-made 
and- that The gained Muslim workers of respondent No. 1 
distributed some Urdu pamphlet? in. this regard, ft is fur¬ 
ther stated in the petition that the moment the Mtitioner 
came to know about this false propaganda, he’ lodged a 
Saiiha at'the Sasarami Police Station, which was recorded as 
a Sanftaj that is to say, a station diary entry No. 67 dated 
4-1-1980. Copies of the pamphi'ei and the station. piary 
entry respectively are, annexed to the petition as Annexures 
3 and 3|A respectively, _ Schedule II gives particulars of this 
corrupt practice and names, besides the respondent, Istafak 
All Khan, Mohammad Bartalla and Sachidapand Smgh as 
the persons who comrnitted the corrupt, practice and gave 
the , date, time and, place of-the commission of the corrupt 
practice as 4 P,M. on -1-1-1980 at Sasaram., It afsd gives 
the names of the persons on whom the corrupt practice was 
committed. 

19.. There is no documentary evidence in support^ of this 
allegation. The pamphlet has not been -eihibited. Further, 
Annexure SjA, which is said to be a copy of the pamphlet, 
says nothing abdut the withdrawal of the petitioner fromj the 
election contest. The station diary^ entry' aforesaid also 
has' not been exhibited, though it was caJi'ed for, and a true 
copy was sent with a note that,the origin^ will be produced 
later.. The learned counsel for the petitioner stated that the 
fa.idiirB of the station diary entry and its. contents stand 
admitted by the respondent, and he referred to thc.itateo7int 
in paragraph 17 of the written statement ir, which reference 
is made to the omission of the name of the respondent, in 
Annexure 3|A, the cepv of the station, diary entry. Even 
assuinitng that the factum and contents of the station diary 
entry ate admitted, I do not think that the aveimehts in 
the. station diary entry Ext. 3IA support the case-'of- the 
petitioner regarding the false propaganda about his wilhdia- 
waP- made by or on behalf of (he responden(, Annexure 
3|A, purports to be a copy of the station diary entry No. 67 
dated 4-1-1980 hf Sasaram Police Station and purports to 
be a - statement of .Mi Flussain, General Secretary, District 
Youth CongnessflV. The information, freely transplated 
into English, runs thus : 

“It is humhly stated that today, that is to say, 4-1-1980, 
at about 4, Istafak Ah Khan, son of Ahmad: Khan, 
BartaBa, , Sasaram, . and Duzuk Kazipura were, 
going^ a^Jout .Sasaram on rickshaw spreading the 
rumpur that Mahabir Paswan had withdrawn in 
favour of Sheo > Nandan Paswan and had also 
distributed some posters, a copy of which was 

being handed over.” 

As will, be seen,' die persons named in Annexure.'SlA are 
two-^Istafak AH RKhn and Duzuk Kazipura. It is not stated 
therein that they are workers of the Lok Dal w.ho 
were gained over b^ Jagjiwan Ram nor it is stated 
that they were .spreading this rumour at the ins¬ 
tance of the re.spondem o- his agents. Prima facie, 
the person likely, to profit from such a remour woi^d be 
Sheonondan Paswan in whose favour M^habir Paswap was 
rumoured to haye withdrawn, and not Sri Jagiiwan Ram. 
There is not a whisper about the involvement of Sri .lagiiwan 
Ram. or his workers or snporters in adhi,'' i-r ' ■■.•lour 
about the withdrawal of Mahabir i'.' i. i' no 
other information was given to th.- i-; ■■■' "here 
is no contemporaneo i? document supporting the case ;rnade 
out in Court by rlie petitionsfi*. The case of the petitioner 
rests only on oral eviden''e. 

20. Though is-rording to the B' ermenls in (he petition, 
the propaganda regarding the withdrawal was made in the 
entire Parliamentary Constituency, the learned counsel for 
the petitioner ha? pressed this alle.aation only as regards 
the propaganda made in Sasaram tivwn. Before. I p>' 0 ''eed 
to aonsider hhe' evidence’ on the point. I must noirrt omi that 
the story that Sri .lagjiwan Ram ,>rot this propaganda made Is 


highly improbable. The propaganda was that' Maliabh' 
paswan had wiindi'iiwn in lavour .ol Sheonandan Paswaii. 
t'nfna fawie, such a propaganda would help .Sdeoriandaa Pas- 
wan and not Sn Jagjiwan Ram, speaaliy as . Mahaoir. 
Paswan (V.SSLl), as admitted by him, oeiongs to the same 
caste of ‘Paswan’ as Sheonandan Paswan. We may not 
Ignore the fact that vhe voting m this .cart of the. country 
o inihici.ced ;.i'di i>;. Lo.v.!d.‘fatian of caste. The learned, 
nuiiiicl for the pciiiMu.’i- a'giied that Sri Jagjiwan Ram was 
leiv .-UUCP iriieic.-.ied i;i .seeing that votes did not go to 
-.■.lanabir Pasvf.n. alio w-is hi, most dangerous candidate, as 
is clear lumi itie soling ligiire.'- Rut Sheonandan Paswan, as 
the learned Advocate General riglitly points out, was -not a 
non entity. He was a candidate of the AR.India .Party 
and he secured over 80,000 votes, though less than _(hp, 
total secured by the petitioner-. Diough- the workii^ -pf the, 
mind* of a particular candidate may not be known .,wdh 
certainiv, it ccitaiiily ".cems improbable that Sri Jagjiwan Ram 
could propagate such a rumour which -would help Sheonandan 
Paswan who was one of his two main contestants. Further the 
absence of any indication in the alleged station diary entry 
that the nforesni-i prop.ui-u.d.i wus beina made at the in¬ 
stance of (agjiwari Italiii oi ilia', he had v.cn loer some workers 
of Lok Dal tends some support tc th-t argument on behalf 
of the respondent that taking advanage of the aforesaid, 
station diar;,' ciili'y rcgardi'ig the rumour of withdrawal spiead 
by some per'-on-,. the peiiiioner'-has-fabricated a case., that 
those workers v/ere the ■worke.-'s of the Lok Dal' who had 
been gained over by Jagjiwan Babu and that the propaganda 
was gpt made by Jagjiwan Babu. The petitioner’s case re¬ 
garding this corrupt practice cannot, therefore, be held to 

be established beyond doubt.has to be established 

beyond doubt.only if the- evidence in its support is of 

a cogent and unimpf.achable character. 

21. The witnesses on whjse evidence the, learlle'd counsel 
tor the petitioner relies to prove thi, corrupt practice are 
P.W-spl, 2, 4, 11, 12, 13. 19, 21 and 36. These wilnesscs may 
be divjded into -ovo cutcgorjcs, namHy, U) those who Claim 
jo have identified some. of'the' persons who were carrying 
On the propaganda and fiij those who merely stated that 
some workers of Jaejiwan Babu were caviymg on the propa¬ 
ganda., In the first category are Ali Ilnssaih ' (P.W.ll), 
Dasrath Dubey (.j'.W 181. /Durga Pd. Ringh IP,W.21) and 
Md. Yakub (P.W. 3S). All these witnesses are highly partisan 
as they had actively, worked for the jictitioaer Matrabff’'Paswan 
in the-plection or had the same political affiliation. Ali' Husain 
(P,W.ll) admittedly worked for Mahabir Paswan' that 
election and in 1980 he was the President of the Minotity 
.Cell of the Rohtas District Congressflj Comitiiilec. Ac'i idihg 
to his evideupe, he was one of the persons riio "■■id rept'rlsd (he 
propaganda to Mahabir Paswan and he v.as the refsott 
asked by Mahabir Paswan to lodge the station diary efllry 
which, according to his evideneee was S.D.E. No. 67 dated 
4-1-1980 of Sasaram Police Station. 

Dasrath Dubey (P.W. >8) is the Secretary of 
the Rohtas District Congress (I) Committee apd 

he also claims to have been working in the 

election for Mahabir Paswan and to have reported the propa¬ 
ganda to Girish Narain Mishra at the District Board Dakban- 
galow, -Sasaiam, whei.c Mahabir Pd. Singh, Durga Pd. Singh 
(P.W.21) and Ali Hussain tP-W-IL were present. Durga Pd. 
Singh <P.W. 21), besides beini; a member of the Congress (I) 
Party he refers to the President of the District Congress Cl) 
Committee as “my party President” is also one of the 
■ persorts who reported about the propaganda to the D..C.C. 
President, and according tc his evidence, as per advice of 
Mahabir Paswan, .4li Hussain fP.Wll) was sent to Sasaram 
Police Station.- He has. also admitted that he had supervised 
the election work of Mahabir Paswan. Md, Yakub {P.W.Sfil 
is the President of the Sasaram Town Congress (D Committee. 
Though be deposed that he did not take p.art in the election 
campaign due to his illpess, according to P.W. 21. he was 
one 3f the persons who was workine for Maliabir Easwan->in 
the etection. As has been pointed out by (he Supreme Court 
in Ram Aw'odh-'dh SinnVs Case (AIR. 1972 Sutweme Court 
580) •■(■ ".nil*-s generated diirtag election con^jwf 

even ‘"■‘c T',-. i ':'"! Thouvh their evi k.po^He 

bnished aside on <he ground of !'"i';i..!ns('!.' n; cssiirib- 

to he si'blected to very .strict scriitiipj 

22. Ali Hussain fP.W.ID der-oSeil tha‘ two days rrip’r lo 
the rl'>fe. of poll, TsfaFsk. MnhaiptTv.ad Battalia arid Bnehuk 
Prasad carrying green flag were propagatmg I'n’ S.asafam fb-WTi 
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tftat Mahabir Faswan had -^'sithdnvn irom the contest m 
favour of Sbeonandan Faswan and they were also distributing 
a. gamphlet .of courie, he deposed that he iodged a Sanhe 
at Sasaram Folice Siation on 4-1-1980 at 4. p.-nj. after re¬ 
porting the fact to Matpabir Faswan and others, P.W. 18, 
J3.'iMiilii Ciil'wV deposeu 'eb.tit.i.in:!!;. to the same effect, liurga 
Pd. .Siiigii 'F.W.ll) i:i-,o ii.'piw.ii •..uibstantiaJJy t0 the same, 
effect except that instead of liuchiik Prasad, he named Jai 
Singh as- the third- person who w'as carrying on ;tne propa¬ 
ganda. He stated that the propaganda was being made by 
the workers of Ja'gjiwan Babu through the workHs'of Lok 
Dal, I have already stated that the station diary entry .made 
on the statement of Ali Hussain (P.W.ll) hhs not been 
etthibited and when it was suggested to AU Hussain' that he d’d 
not .mention.,in.the station diary entry .that the afoiesaid 
pi'opaganda was. being made on behalf of Jagiitijian Babn. 
P.W.ll took refuge in failing memory. We cant therefore, 
safely conclude tluit the .station, diary entry, ifi produced, 
would not have siipporied the evidence of these witnesses 
that the. propaganda was being made bn behalf of .irgjiwan 
Ba"b« or by .Jus. workers. Aaording to the election petition, 
the propaganda was carried, on through the workers of Lok 
Pal.who, had been gained over- by Jagjiwan Babu. Further, 
Durga-Pd. .Singh fP.W;2l). claimed that he had! noted the- 
jiwaes (Jf the ..persons and the contents ot .the propaganda on 
a. page in hLs.,diary, but that has not beeff rrodiited. None 
of .these persons specifically stated th.at Istavak; .Md Bartalla 
and:, .Buchuk were workers of lagjiwan Babu or v'ere the 
.workers of Lok Dal who had been gained over bv Jagiiwan 
Bhbu. ,As P.W21 denosed that , the propaganda ; was being 
tpade by'the workers of Jagiiwan Babn through the workers 
ofe Lok Oal, it seems, reasonable to conclude that according 
to .him- Istayak and Battalia were the workers of the ‘T.ok 
Dal.rrjhere: is no evidene© .that these workers were pained 
over by.Jagiiwan Babu-or that, these -workers w'ere carrying 
on the propaganda at the instance of Sri Jagjiwan Ram or 
his workers. Their evidence Is wholly in.sufRcient to nroi-e 
that (he propaeanda .was made on behalf of Sri Jaghwan 
Ram.,Md. Yakub (P.Wi36> named onlv Istavak who; accord¬ 
ing fot him,.,.was, spanking to a microrhore from |a g-kksbaw 
carrying Lok .Dali- flag that MahaWr" Paswan had retired in 
favour of Sheonan Ian Faswan, tt 's tenwitable that he was 
not only, able to tell the (late on 'ahich he had heard this 
propai^nda; but also'the time as ahonf 3 ?0 or •3.2!) PM., 
tbongh he could not toll-the date on which the fd festival was 
celebrated in-1979 He also-does oof say that Istavak 

was- at.'Wrker of Sri lasiiv/aii Rani or _was a- T <>k Dal 
worker who had been eatned oyer bv fagitwan sPabii. ro- 
does he -deposed to nnv ctirumstance which woukl -snenesf 
that if wa.s at-the instance of lagiiwan BaNr o-. bw worker- 
(h.at Istayak was ear> ong on this monasanda. 

23. -Xhe_jKXt pgt,eg(>ry of . Witnesses cflpsists. of P^Ws.. 1, 2, 
4, 12 and 19. .E.W..19, a member of the Bihar ,Legislative 
Council, deposed about this, propaganda teinj? carried on in 
^saram tpwn. Awording td him the propa.ganda was ifeing 
made by. the workers of ibc Lok Dai eairying on [green flag. 
His evidence does not, therefore, prove that the propaganda 
was being carried on on behalf of Jagjiwan Babu. Op the otter 
hand, his evidence discredits that story as it shovys that the 
pft^aganda was being niade by the wrykers of th^ Lok. Dal, 
thaf is to say by the. supporters of Sheonandan Paswan, Sheo 
Shanker Dwlvedi .(P.W.2) deixised tliat the workers of Jagii¬ 
wan. Babu. wept, around on, a jeep. carrying Lok Dal flag 
propagating .that Mahabir Paswan had withdrwn in favour 
or Lok Dal candidate. But his-evidence appears'to be hear¬ 
say. In cross-examination, he stated that,-he lecerved oral 
information about the. withdrawal of Mahabir Paswan at 8 
or 10 A.M. On (fie 5th, appe.arentN from .-^1 Hussain 
/P.W.ll). Tt can. therefore, be used only to corroborafe Ali 
Hussain (P,.W. 11), whose evidence I have not found trust¬ 
worthy. As I. have already pointed c ft. h * 

.nwfcins for the petitioner at the efe-! '<"i ■ r-:! i> 
a partisan wiioess. He l-i an ornnibus ■ kiv 

the cliance of the lo-.-aiion of the bctot!-<. =a;:- i'-;;! 200 -o 
3no. yeliioles were .used bv Jagiiwan Babu and also about 
disiriliiltMjp. of -'.•ticl-.’s and rfionev bv Taoiiwan' Babu. f do 
not feel it safe .‘<1 ''-i his, testimonv for the purpose of 

corrohorntin'' Mi fluj-snip’s statement. Niina Mian PP.W. 4) 
deposed.about a nropaeanda of withdrawal of Mabah'r Paswan 
from a teep carrying Lok Dal flag and stafesi that th's 
propaganda was being m.rde on behalf of Jagttwah'Babu.'As' 
he does not give the names of the persons who \kefe-carrying 


on.the propaganda, his evidence that the propaganda was 
being made on behalf of Sri Jagjhvan Ram is virtually a 
guess. Girish Naram Misfira (P.W, 12; also deposed that he 
neard it propagated that Mahabir, Paswan had retired in 
favour of Sheonandan Paswan and added that the prop^anda 
was-made by the men. of Jagjwaa Babu. He is the'Presi¬ 
dent of the Rohtas Disirict Congress (1) Corhniittee and 'ad¬ 
mittedly worked for Mahabir Paswan in the election. He 
does not given the name of the persons who made the propa¬ 
ganda and his evidence that it was made by the men of Jag¬ 
jiwan Babu may well be a mere guess and cannot be acted 
upoii. I, tlicrcf.iic, holil ih-al it has not been, proved that the 
r.'opaga.nda ol witlidi iwal of Mahabir Paswan from the 
contest, assuming ii was- made, was made on b'chalf of or 
at. the instance of Jagjiwan Babu. Further even if it had 
been possible for me to accept the evidence, which appears 
to he in the nature of guess, that the -workers of Jagjiwan 
Baba had made the propaganda, it would not haVe been 
possible to hold that the aforesaid propaganda was carried 
on'with the oonsent of Jagiiwan Babu, as it is- nobody's case 
that Jagjiwan Babu himself carried on the propaganda, to 
invalidate the election on this ground, besides, ojffier things, 
the petitioner has to established either that the prop.aganda 
was made with the consent of Jagjiwan Babu, or that the 
result of the election was materially affected by this propa¬ 
ganda of' withdrawal of Mahabir-Paswi n. I.eained Adyc^te 
for- the petitioner was unable to coin out any evidence ‘in 
support of either of these two essential^ facts. .Ksiie-No, .5 
must, therefore, be answered in the negative. 

Issue No. 8 

24. The case of the eiectioh petitioner tegaeefing the ^om- 
inission of corrupj pra.iice of undue inffuciicc failing tinder 
se.ction 123(2) of tne A;t, as led below ihe Court, may be 
divided into two categories; (i) ol whai is poi-tiilurlv -lalleii 
booth capturing, that is to siij, ihc gtnuine voters 
being prevenied ' from going lo llig ’bo:h and Ihe 
presiding and -the polling officers being terroijsed 
and some workers .afid supporter.,’ of respendent No. 1 
entering into the booth, obtaining blank ballot-papers from 
the polling staff and putting the seal against the election 
symbol of respect No. ] aftd forging the-fhumb knpression 
or the signature of the eleitors on the counter-foil of the 
ballot papers, and (ii) terrorising the voters and thereby ..pre¬ 
venting them from c.a.sting their votes, the -rtsult being.that .-n» 
votes were cast at several booths and negligible number, of 
votes were cast at one polling booth. 

25. I shall deal with the second category of -^coirupt^ pra¬ 
ctice of under influence first. This species of corrupt-prac¬ 
tice of undue influence is alleged to have been-coHiinitted in 
respect of polling station Nos. 80 to 87 of ffi® .-Chainpur 
^semblv Constituency segment. Accotding to the: svermsnts 
in the election petition, vide paragreiffi 33, the entire jeke- 
tprate of these poUmg stations was hostile to ie.spon»tent rKo. i 
as this.area was neglected and no development wash dose in 
that, area as the respondent Ncii J—did iiot do-’aisytliiag -for 
the_ area, though the area formed part- of the-’<»Bstjtucacy 
which he renfesenfed,' Respondent No. l, it is allegedr with 
the. help of his hired eundas and criminak treated-flfetiu- 
bance at all the . aforesaid booths, going to the extent- of 
snatching away four rifle^j' of the armed party, in regard to 
which an irifofmatlon tM# lodged ai Adhaiira PoIi'lc Station, 
and almost all the voters of the aforc.sai i iiLiu poilinc bootiK 
fled a-wa-y out of fear, with the result tt-'ui only 92 voters 
were polled at booth No. 80 and' no votes were poUed at 
booth Nos. 81 to 87. The ’esnondenfNo. 1 lirnied the alf»- 
giitipns asserting that being a national- leader he. cculd not 
be partial to people in his own con.sfifueT!Cy «nd help- the 
development work in his own constituency at the cost of 
other areas. The final result-.shee'. (Ext. 2) »hows that 92 
votes were cast at tilling station'No. 80 of the Chainpur 
segment, out of which the* respondent No 1 • Shri, Jaaiiwan 
Ram polled 54, petitioner Mahabir Paswan roiled 30. Shen- 
nandan Raswan nplleif 2 and Iwo other candidates rolled 4 
and 2 votes resp-'ctiwly, that at rolline station No. 8t. the 
total votes polled was 5. out of which tlie respondent No, 1.' 
Sri Jagjiwan. Ram, polled 4 . and one anoth.er candidate., polled 
one. and that at booth NV.s. .8? fn 87. no votes at all wera 
nolteff. The result-sheet (Ext. 2). therefore, does show'that 
neeh'gihle niimher of vote< were rolkd.^nf hao»h Nos. 8C and 
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81 and no votes at all were polled at the other booths afore¬ 
said. But the netUioner has still to prove that the voters did 
not cast their 'votes becaiae they were terrorised. 

26. There is no le^al evidence, either oral or documentary, 
m support of the case oi the petitioner that the respondent 
No. 1 or his m>.n terrorised the voters of those polling stations 
and, therefore, fhey did not cast their votes. The only evi¬ 
dence on the point on which the learned counsel for the 
petitioner relied is' that of P.W. 1, who deposed in his exami¬ 
nation-in-chief to the entire case made out in tne election 
petition and specifically stated that men of Jagjiwan Babu 
did not allow a single voter to cast his vote at' booth Nos. 
81 to 87 and that he had obtained the help of a gang of 
criminals, inclii.iing the dacoit Ramasia, and they snatched 
away our rifles 'of the armed forces. In cross-examination, 
however, he deposed that he had seen some of the incidents 
with his own e>’s, and when he was asked tc name those 
incidents, he deposed ihai he saw with his owh eves two 
incidents of booth captijiin.c; one at Pusauli looth in Mohania 
constituency and the other at Panjrao booth in Ramgarh 
constituency. And when it was pnt to him thm he did not 
witness with his own eves any other in idents, he answered 
that it was not possible to sea other iiiciticnts and added 
that he saw 200 vehicles being used in the eiectiop. The res- 
i>onde»t No. 1 tR.TV. 651 denied the allegation of scarin? 
away the voters and examined R.W. 26. who decosed that 
people of various villages of the Korar area and the aforesaid 
polling station Nos. 81 t-v 87 falling in that area, namelv. 
villages Kotchhawani, Bharain Kalan, Dhorai, B'asa, Sh?o- 
rampur and other villages held a meeting and decided to 
boycott the election and he also did not vote though he was 
a voter at a booth. Ext. 1(f). the diary of the Presiding 
Officer of polling station No, 80. situate in the Primary School, 
Naoa Jhoti. shows that no voles were rolled at this nollins 
station and it contains an endorsement bv the Presiding 0*fi- 
cer to the effect that between SAM. and 4 P.M.. nc voter 
turned up to cast his vote and no unpleasant incident took 
place and that the polling agents named therein, including 
the polling agent of Sri Jagiiwan Ram. Sri Sheopandan Pas- 
wan and Sri Mah&hir Paswan filed petitions stating tha- the 
villagers were boycotting the election as their necessary 
demands were not being met. I have held *he Pifesiding Ofil- 
cer’s diary to be-a public documents bv my Order No. 
dated 1-2-1984 and I now proceed to give mv reasons for so 
holding. In my opinion, the Presiding nfficer’s diafv is a docu¬ 
ment forming the act of a public offrer of India and falls 
under section 74(l)(iii) of the Evidence Act arrf, therefore, 
a public document. It is not and cannot be disputed that Pre¬ 
siding Officer, who is appointed under .seclior- 26 of the Act 
and whose duty is laid down bv section 27 of the Act is a' 
puWic offioer wilhin the meanin'» of the expression as used 
in section 74(IXnil of the Evidence Act, It is also not dis- 
puted that under the Tnsfruuclions issued bv the Election 
Commis.sion contained in the Hand Rook of the Presiding 
Officers, he ha® to maintain a diary and enter! therein the 
information req'hred. That being so, it is clearly ; a document' 
forming fhe act of a public of^cer. There is a discrepancy 
b^ween the result-sheet (Exi. 2). which shows that 92 votes 
were polled at polling station No. .80. and thp Presiding 
Officer’s diary Ext. Iff), which shows thai'no votes; were polled. 
But in the absence of any allegation so far as these booths 
are concerned, that the ballot boxes wete tampered with. I 
woiiid prefer the result-sheet (Ext. 2) based on actual counting 
of the ballot papers in presen-’e of the counting agents of 
the different candidates to the entry in the Presiding Officer’s 
diary Ext. 1(f). esnesiallv as the learned counsel for Die neti- 
tioner argued fhat the Presiding Officer’s diary had not been 
filled up properly. But even if we exclude from consideration 
the averments in the Presiding Officer's diary regarding the 
filing of a petition that the villneers were bovcoriing the 
election and also the evidence o*’ R.W. 26. as be admilled that 
he was not nresent at the meeting where the d'-cipion tc boy¬ 
cott the noil war t.aken. the netifiouer’s case of undue influ¬ 
ence at these noH'ne stations must fail as there'is no evidence 
to show that sri .Tagiiw.m Ram or his men nrevented the 
voters from casting their vote; at the aforesaid booths 

27. Coming ’o :he second category of undue influence of 
corrupt practice, tbon.gh several other broths ar^ afleced to 
have been captured. learned counsel for the petit ipner pressed 
his allegation of canriirinu of polling in respect of (he follo¬ 
wing booths only . 


(t) Ramgarh Assembly segment—Booth Nos. 32, 37, 38, 
103 and 104; 

(ii) Chenari Assembly segment—Booth Nos. 3S, 39, 40, 
114, 115, 181, and 192, 

(Hi) Mohania Assembly segment-—Booth Nos. 67, 88, 95, 
and 134; 

(iv) Chainpur Assen.biy segment—Booth No. 40. 

1 shall take up the allegations boothwise. 

Ramgarh Assembly Constituency—Booth No. 32 

28. In support of the allegation of capturing booth No. 
32 situate m the i*riinary Schpui Isn, the learned counsel 
for the petitioner relied upon the evidence of P.Ws. 22, 35 
and 43 and the result-sheet (Ext. 2). Eamayan Singh tP.W.'22), 
a resident of viliage Bandipur, deposed that after casting his 
vote at booth No. 16 in his village, he had gone to village 
Isn m course of some work and had come to Isri booth No. 
32 also and he saw fagjiwan Babu sitting in a long car and 
four or five perso.ns getting down fiom one of the three jeepg 
which contained the members of his party. He further de- 
PMed that those four or five persons went inside tli polling 
both, got hold of the seal and began to stamp the polling 
papers therewith. Hq further slated that he did not find any 
voter at booth Sh^at Tiwary (P.W. 35, an' advocate, 
who according to his evidence was supervising the election 
campaign of Sri Mahabir Paswan. deposed that -on the date 
of poll, he visited the booths at Isri, Baiaora and Chakrain 
ojmpnsed in Ramgarh Assernbly Constituency and had come 
to Isn Booth at about 10 A.M. and saw Sri Jagjiwan Ram 
talking pnvately with some of his workers and thereafter 
Jagjiwan Babu lelt the place, and shortly thereafter the per¬ 
sons wuth whom Sri Jagjjiwan Ram bad been talking drove 
away the voters from the booth forcibly, went inside the booth, 
took blank ballot papers and stamped (hem in favour of Sri 
Jagjiwan Babu. Sudhakar Tiwary (P.W. 43). the only other 
eye.wtness on the point, deposed that he bad also come to 
Isri booth at about 10 A.M. on the date of poll and that he 
had seen Jagjiwan Babu talking wiih his workers at that place 
and leaving the place and after that his workers went inside 
the polling booth where voting was taking place, removed 
the voters, took the ballot papers from the Presiding Officer 
and themselves began to cast the votes, the voters having 
come out of the pnliing booth. Sr: Jagjiwan Ram (lespondent 
No I) exanuned himself as R.W. 65 and denied the allegations 
and maintained that on ihe date of poll, he remained throug- 
ouf the day at Sasaram Inspection Bungalow. On his behalf 
two voters of Isri Booth, namely, R. Ws. 36 and 37. were 
exammed and they denied the incident of booth capniring 
and asserted that the nolling ai this booths was peaceful. The 
result-sheet CExt. 2) shows that out of 822 voters allotted to 
Isn booth, 659 votes were polled, out of which 8 were rejected, 
and out of the remaining 651, the resnondent Sri Jagiiwan 
Ram polled 619. the cefitioni^'.- polled 16. respondent Sbeo- 
nandan Paswan roHe-J 7 and the remaining candidates polled 


zy. ine oral evidence in support of the case of capturing 
or isri booth does not inspire confidence. Neither P W 32 
nor P W. 35 nor P.W. 43 was a voter at booth No. 32 Not 
a single vciter of bimth No. 32 has been examined to support 
the ca^e of the petitioner that he was unable to cast his vote 
f ‘i!® capture of Isri booth bv the suppbrters 

of Sn Jagjiwan 'Ram. In Schedule VIII to the election peti- 
particulars of the corrupt bractice at 
booth No. 32, names of five persons are mentioned in the 
column containing “Names of persons upon whom undue 
inhnence was committed” but not one out of these five per¬ 
sons has been examined bv the petitioner and no- explanation 
re non-examir,.i‘ion has been given. Further. Shankata. 

Tiwarv (P.W 35) and Sndhaka*- Tiwary (P.W. 431 ar? » 
mittedlv partisan wTnesses_ Shankafa Tiwary (P.W T^inBctmii- 
ed_ that be was supervising the election campi#ign of the 
petitioner in the Ramgarh Assemhiv ,jie«6(erit oi tf.e-ron.sti- 
[biencv. R^avan 'imgh iPW 22) siShiffed that in Gores.ara. 
:,’'idhnlcar Tiwarv rt* W 45) worV 

•m behalf of Mahabir Babu. fhat is to cav. the netitlon^r And 
T would —«fr..- h.’s tesfimooi. on Ih" nomt to Dwt of'<?iirlJr,al-3r 

^warv (P?W 431 wh3 denied fhat he was worUne for M?.ha- 
hir Babu at the eie-tion, Rtmayan Sinch (P.W thoj "h he 
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iiiaiuta.ned thai .!,.ii i.d p i:.i-i.:.ii riiii-'iobi a; idc ci>;v:.!'Jii, 
cunnoi also be regarded as an mdepenaent w*itness. He ad- 
jttiiiica tiiat oil ;iie /in, me date or coiiniingi lie -bad told 
iviai|m}ir Faswaii ai Sasaraui legarding me idoident at isri 
boom and also tne propaganda regarding iiis retirement 
wnicii iiad been made. Obviously, he knew Mahabir Paswan 
well enough and was sufficiently interested in him to report, 
tile iri.ideuts. further, there is a discixpancy in the account 
©1 me inc^enl given by F. W. 22 and that given by P. Ws. 
39 and 43. Both P. Ws. 35 and 43 categorically stated that 
it was only after Jagjiwati Babii left the place after talking 
to his workers that his workersi went inside the. polling booth 
and removed the voters from that place and Stamped the 
blank ballot papers, flamayan Singh (P. W. ,22), however, 
maintained that though he saw the workers 'getting down 
from the jeep and going inside the polling ^ooth, he did 
not find any voter at the booth and he had found iagjiwan 
Bnbu. sitting in a car. As he did not find any voters th.ere, 
obviously they had been driven away, and if P, }Vs. 35 and 43 
are to be believed, they were ciriven after jhgjiwan fiabu 
hgd left the place. Further the evidence of all these witnesses 
regarding the incident, except regarding the presence pf 
Jagjiwan Babu, is very general. Some workers of Iagjiwan 
Babu drtfve away the voter and some stamped the blank 
ballot papers. Name of not a single worker of ligjiwan Babu, 
who pnni.’.'iMi.'d booth capturing, has been Stated by any 
of ibo'i.i '■ ;\riC''?e', even though Scheduled VlII mentions, 
S'i .l:i!.',iv.,iri Ram, the names of four other persons 
i-f i ci ii’ ihe meant for the persons who bad committd 

ii;c corrui'i -o.of undue influence at bdoth No. 32. 
r.ii'ibci- tii.: '..ior; told by these witnesses improbable. 

According to P.W. 22, the persons who had entered the 
Booth were about four or live in number. There is no 
specific evideneg. that these workers were armed with deadly 
weapons. Evan, according to P.W. 22, inongh there was no 
armed force, lfaere..was a party of 3 or 4 persons armed 
with lathi posted at Isrj booth.-'There is no evidence that 
the Presiding Officer was in collusion with Sri Jasiiwan Ram. 
In these circumstances, the story of capture of Isri booth" 
seems improbable. Further, jB.Ws. 22 and 43. are clearly 
chance witnesses.. As'1 have already pointed out. P.W. 43 
falsely ,maintained that he was not working fbr the petitioner 
in that election. 

30. What makes it completely unsafe, to accept the story 
told by the aforesaid witnesses is the absence of any, written 
complaint before the authorities .incharge of'the election or 
the iiiilhoriiic.s iticharge of the law and order regarding the 
inciilcin of 'I'oo'ii capturing which, involves, the commission 
of the oJl'cnce at least of y/rongful restraint ,of the voters. 
P.W. 35 was net only a person supervising the election cam¬ 
paign of the pettiioner, but also gn Advocate. He must, 
therefore, have known that booth capturing was a corrupt 
practice which would void the election and that ,a contempo¬ 
raneous ecr-iplalnf icui-iilij^g bou.ih capturing vyotld be an 
important li ci.iir-:.. : ;jl c’,u:.:i;cj in .favour of ffie allegation 
of booth c.ii-iihiii'j. Sv!' n.iiiicr Shankata Tiwary fP.W. ,35) 
nor Sudha',.n- r,v. . iP.'\\. -kt' filed any application, in 
writing regarding the incident at Isri Bcoih, Shankata Xiuary 
(P.W. 35) tried to explain away that omission bv muinlainin.c 
that he had orally reported the incident to lire pr;l’'oll-'ng 
officer whom he had met and that officei- had lold b'un that 
he would take-action. It is-difficult .w believe thp story that 
the Advoaate Tiwary would be content with this oral report 
and the oral 3s.surance of the patrolling officer. Farther, 
though P.W. 35'Claini6 to have gone inside the polling booth, 
he cannot tell ffie name of the polling agent of Mahabir 
Paswan at Isri booth. As-a person incharge, of the election 
campaign, he k likely to , know the name pf ‘the TJolUng 
agent of-Mahabir Paswan and as a lawyer, if he. ha^ wit¬ 
nessed the incident deposed to by him. it is expected that 
he would note dawn tljc narpe of the polling agent, of Mahabir 
Paswan who would be an important and natural witness 
of the incident. 

31. As I have already stated, besides the resnohdent No. 1 
Sri'Jagiiw'nn Ram fP.W. .65), two. voters at the Isri Bopth, 
mvnely. R.Ws. .’6 i.u.t -37 denied the incident ctf'bd.oth cap- 
lurin.u at *he '.aid bool'i apd R,W. A' nu’i-.trU",! ‘h-f h- 
had not-moyed out of Sasarapi on, th ■' dmc. U ‘-Vj 

36 belong-to-, the sanie caste as thp li-ji-oivl!"'- 'so. ' 

lagiiwan Ram. In view of the casjj ::i> 

factor influencing the voting in this ' ■■i ' i c.-a-ov 
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R-Ws. 30 and j/ may arso be not regained as raaepeadeiii. 
wiinessca. purmer, the evidence of R.W. 65' that he remained 
at- .^asmaiii inspection Bungalow throughout Ibe day may 
not be accepted at ns lace vaiue, speciany in view oi- the 
non-mention of tnis lact m me wriiten siatettient filed on 
Ills benalf. Further, Uie diary of the Presiding Officer oi 
booth No. 32 (Ext. A) suppoiis the case oi the respondent 
No.- 1 that vot'jig at booth No. 32 was peaceful'and no 
irreguiaaiy in vonng took place there. But even if the afore¬ 
said evidence adduced on behalf of the respondent No. 1 
is excluded from consideration, the evidence of P.Ws. 22, 
35 and 43 is not such as to inspire any confidence. 

32. Learned coaosel for the petitioner pressed" the argu¬ 
ment tnat though the-oral evidence by itself may not esiab- 
iishment the case of booin capturing at kri booth, the 
result-sheet (Ext. 2) make it completely safe to accept the 
oral evidence in that regard. The result-sheet (Ext. 2). no 
doubt, shows, as I have already stated, that the' respondent 
No. 1; Sri lagjivyan Ram, pollen 659 out of the 822 cast i.e, 
more than 90 per cent of the votes cast and that the votes 
polled by Mahabir Paswan (the petitioner) and Sbeonandan 
Paswan (respondent No. 7), wno were the candidates of 
the Congress (I) Party and the lanta (S) Party, that is to say, 
the Lok Dal Party, which were recognised All India Parties, 
were negligible. The polling of the abnormally high percent¬ 
age, that is to say, over 93 per cent of the votes polled by 
one candidate coupled with the’polling of negligible number 
of votes poUed by the candidates of the Tccogniscd .Ml India 
Parties at Isri booth does raise a strong .suspicion regarding 
Jhe capture of the said booth. The suspicion dccp.-iT.- when 
we find that in the entire Ramgarh Assembly segment of the 
Parliamentary Constituency,’^ out Of the total 59,647 votes 
polled, 938 votes were rejected, and Sri Jagjiwan Ram polled 
less than 43 per cent votes, narhely, 25,596 votes, while the 
petitioner and respondeat No. 7 together polled more than 49 
per cent votes polled, that is to say, 15,584 and 14,907 votes 
respectively. Ak no explanation has been given' for this, 
abnormal high p-ifcentage of voting in favour of Sri Jagjfwaa 
Ram and the negligible number of votes in favour the 
petitioner and Sheonan'dah Paswan (respondent No. 7), I 
would even go to the extern of holding that this abnormal 
percentage of /oting is prima facie evidence of capturing 
of booth No. 32 By the supporters of'Sri Jagjiwan Ram. 
But a charge of corrupt practice, like booth capturing must 
be proved beyond donbt. POlIiog Of abnormally high per¬ 
centage of votes cannot by itself be proof- beyond doubt 
of the commission of corrupt practice of booth capturing. 
There may be sjrecial circumstance prevailing in the area 
covered by a particular, booth which may enable a candidate 
to secure almost cent per cent votes. Therefore, such cir¬ 
cumstance cannot be conclusive proof of booth capturing. 
In the absence of any satisfactory oial evidence^ of tooth 
capturing, the allegation that booth No. 32 at Isri was cap- 
ttfred on behalf of ihe respondent No. I, Sri Jagjiwan Ram, 
much less at his instance cannot be held to have been proved 
beyond doubt. 

Booth Nos. 36, 37 and 38 

33. These three booths weje. all situate in village Baraora, 

R'-.mgr.ih Pu’i.'.- Station, as appears fiom the list 
of, i'olli-i- :Fxi B). Booth No. 36 was situate in tbs 

MiiMIc ScIiO'.'i. U." booth No. 37 in Primary School, 
Ban.'.'ii! llo.;;'! No. 38 in Panchayat Bhawan, 

Baraora. The number of voters ssigned to booth" Nos. 36, 
37 and 38 respectively were 951, 982 and 4'/3, vide the list' 
of polling stffiions (Ext. B).' .To prove thp corrupt practice 
of captiii'ing of tbos'e .booths by the respondent "No. 1 and 
his .workers and supporfer's, the election' petitioner relies 
on 111-; ic'iill-shcct (Ext. 2) and the testimony of Bacbari 
Pandec (V.vV. 2.5) and ffiiankata Tm'ary (P.W. 35). The result- 
sheet (Ext. 2) shows thai at polling station No. 36, 668 votes 
were polled, out of which one was rejected and Sri Jagjiwan 
Ram got 54.0, Mahabk Paswan got 86, Sheonaiidan Paswan ‘ 
got 34 gnd the other candidates together polled 7 votes, that 
at booth. No. ..37, 500’ votes' were helled, out of'which 4 
were reieoted, Sri Jagjiwan Ram polled 435, Mahabir Paswan" 
tmlled 48, Sheon.andan Paswah f1 and thie rentainfng fan'-■ 
didates together poled t, while at-booth No. 38, _396 votes 
wefe .polled, out of which 3 were rejected S; I Ta, i'> ,;ii R:'.:!i 
nofled 339. Mahab’r Paswan' poHed_ f?'F'.'.s-'rm 
polled 3f .and ffiii rSoitaing 4 re i ol'-.’ f-, '■ 
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candiaates logcther. Ba<.£ian Pandey CP-W. 25.,, deposed 
that he came to the booths at Baraora, Tiaoiely, booth Kos. 
3b, 37 and 38 and huh an hour alter he .nad reached mat 
place, tliree or lour cars ot .lagjtwan Babu came near those 
booths and some people came out ol those cars and drove 
away all the voters who had arrived there to cast thejr A'Otes, 
got inside the polling booth and began to stamp the . ballot 
papers. He did not idaniiiy any ot me persons who got out 
01 the cars apd entered the polling- booths. S-inkata Tiwary 
(P.W. 35), who claims to be supervising the election campaign 
of the petitioner, deposed that trom isri booth, he came to 
Baroara booth and found Sti Jagjiwan Baou talking to his 
workers and, thereatter, leaving the place, and then hts 
workers went inside the booths, drove away the voters and 
began stamping the blank ballot papers in favour of Sri 
Jagjiwan Ram. 4s P., W. 35 does not speak of. any car 
containing the workers having ainved after fagjiwan Babu 
had left Baraora, it !.s clear that according to him, the workers 
who capture Baraora booths were present when Jagjiwan 
Babu had come. Apart from the fact that both P. Ws. 25 _ 
and 35 are admittedly partisan witnesses, P, W. 25 admitted 
that he was a member of the Congress (!) ■ Party and bad 
worked for his Party during the election, there is- a ckar 
discrepancy between the account of the incident given by 
these two witnesses of the petitioner. According to P. W. 25, 
he was a member of the Congress (1) Party siiKe 1976. It 
must he presumed that'he knew Jagjiwan- Babu by face. He 
does not speak about the presence of Jagjiwan Babu. Accor¬ 
ding to his evidence, therefore, Jagjiwan Babu was not present 
at B'araora booths and had no talk with the workers. Though 
We' may assume that the persons who get down from the 
cars and indulged in booth capturing were his workers, 
The evidence of P. \V. 35, completely implicates lagjiwan 
Babu. Further , P. W. 25 was a voter at a different booth, 
namely, at Sisaul and was not a polling agent at Baraora. 
Besides being partisan, P.W. 25 is also a chance witness. 
Moreover, the evidence of these two witnesses (P. Ws. 25 
and 35) is completely vague and general. We are not told 
the name of even a single person who bad captured those 
booths, nor the iv me of a single voter who was driven 
away from those booths. Though P.W. 25 came forward 
to depose-that the cars from which the people who captured 
the booths had got out were of Jagjiwan Babu,_ adipittedly 
he has no list of cars or motor vehicles of Jagjiwan Babu 
and he could not tel! either the registration nuunibers of 
the cars or the names of the driver^ of those cars. His 
evidence that those cars belonged to Jagjiwan Babu, there¬ 
fore, is not at all reliable. P. W. 25 was unable to given the 
name of the polling agent of Mahabir Paswan, the petitioner, 
at B'araora booths, nor the name of tlk polling agent of 
any other candidate, nor the names of the presiding officers 
or polling officers at Baraora booths. P. W 35 vvas also 
unable to tell the name of the imlling agents of Mahabir 
Paswan at Baraora booths. According to P. W. 25, Mahabir 
Paswan had polling agents at Baraora booth. Though the poll¬ 
ing agents would have been a very competent and natural wit¬ 
nesses no polling agent of the petitioner at Baraora booths tos 
been examined and no explanation for his non-examination 
has been furnished. Further, it appears from Schedule VIII 
that Jagarnath Singh, Ramashankar Singh, Ramakant Tiwary 
and Ramdeo Tiwary were the persons upon whom the 
corrupt practice of undue influence' was committed at 
Baraora booths, hut none of them has been examined end 
no explanation for their non-examination has been furnished. 
Not ii single voter of those booths has -been examined to 
support the alle.cafions. In these circumstances, even thou.ab 
the abnormally I-igh percentage of votes were polled bv the 
respondent No. 1 at the aforesaid booth Nos. 36, 37 and 

38 .more than 85 pw cenrof the votes polled, is siiggetive 

of booth capturing,.even if the evidence of denial of the 

allegations by the respondent No. 1 IR. W. 65) and R. W. 
24. a voter at Baraora, who asserted that the voting at 
^raora booths was pea'-eful, and the ctrci'mstance that 
the presiding officer’s diaries Exts. AI2 and .4-' ot Parnora 
Booth Nos. 37 and 38 support the ev'den-" R W. 7* 
are not taken into account, the ev'dence prpdnc'ed on behalf 
of the netitioner is wboHv insnflir.ient to wove hevond doubt 
the storv of canfun* of boetb Nos, 36. 37 and 38 at Rareora. 
benefit of doubt mus*. therefore, go to respondent No. 1 

Booth Nos. 103 and 104 

34.'Booth Nos. 103 and BM were both-lo'-ated' in 
chamrano’ Fwst? Primary .Srbont tfot ■ t'lvnth 


Np. 103 m the western poriio i and uooth No. 104 m the 
eastern portion. The particulars of corrupt practice at this 
booth are not mentioned in the election petition. But as 
evidence has been adduced on the point, both by the petitoaer 
and respondent No. 1, and it cauiioi be said mat respondent 
No.^ 1 was taken by surprise. I have considered this incident 
of booth capturing also. The number of voters assigned 
to booth No. 103 was 1020 and to booth No. 104 was 1070, 
vide the list of polling stations (Ext. B). To prove the case 
of capturing of these two booths, the petitioner relics on 
the result-sheet (Ext. 2} and -the' testimony of P. Ws. 24 and 
35. The result-sheet (Ext. 2) sbovvs that at booth No. 103, 
730 votes were polled, out of ivhich 13 were rejected and 
Jagjiwan Babu ^ot 703, Mahabir Paswan got 13 and one 
another candidate got one and the remaining cttiididates, 
including Sheonandan Paswan, got nil. At booth No. 104, 
according to the result sheet (Ext. 2), 717 votes were polled, 
out of which 17 were rejected, Jagjiwan Babu got 562, 
Mahabir Paswan 27, Sheonandan Paswan 90 and the other 
contesting candidates got the remaining valid votes. At booth 
No. 103, therefore, Sri Jagjiwan Ram got 96 per cent of 
the votes cast and t’sc remaining cand’.dates, including the 
candidate of the Congress (I) and the Lok Dal Party got 
negligible number of votes. At Kiolh No. 104, Sri Jagjiwan 
Rmn got,78 per (oct of the votes polled and at least one' 
of the candidates, Sheonandan Paswan, who got 90 votes, 
cannot he said to have polled negligible number of votes. 
The result-sheet (Ext. 2) is suggestive of booth capturing by 
workers and supporters of Jagjiwan Babu at booth No. 103, 
but not at booth No 104. According to the oral evidence 
we find that Sankata Tiwary (P.W. 35') merely stated that in 
course of his mper/ision, be came to village Chaprang and 
found no voter at the booths, but he found some workers of 
Jagjiwan Babu present. Rest of his' evidence being hearsay 
is not taken into consideration. T.allan Singh (P.W. 24) de¬ 
posed that he had gone to booth Nos 103 and 104 located 
in the Primary School at Nai Koi and he found that there 
were no voters present at the booths, and three or four 
persons carrying guns and rifles were standing and three or 
four outsiders, who were men of Jagjiwan Babu, were rresent 
inside the booths stamping the ballot papers. He admitted 
that he had worked for the election of the petitioner, being 
a member of the Congress (I) Party and. therefore, is a 
partisan witness. Naikot polling booths were about_ 5 arid 8 
miles from feis village Sahiika, where his own polling booth 
was located, and he does not disclose why he h,ad_ gone 
to the Naikot booth," He is. therefore, alsb a chpee witness. 
Though he had canvassed for the election petitioner, admit¬ 
tedly he did not file any application in writing before the 
authorities regarding the- booth capturing which in the natu¬ 
ral course be ought to have done. He claims to have inform¬ 
ed Mahabir Paswan about the incident. But the circumstance 
that BO p.articulars i" ’•espect of these booths, are given m the 
election petition, makes it difficult to accept his story that 
he had informed Mahabir Paswan. I would, therefore, place 
no reliance on the. evidence of this witness who claim^ to be 
an actual witness to the booth capturing. The circumstance 
that Sri Jagjiwan Ram polled 96 per cent of the votes polled 
at booth No. 103. no doubt, in the ab'^ence of anv e.vnlara- 
tion of the abnormally h'ch percentage of voting in his 
favour, raises a strong s«spk,ion and indf^d mev be reeiuded 
as prima facie proof of hootb capturing but for reason^- aire ujv 
given I am unable to regard tba' as the exclusive proof 
of booth capturing. Of course, theri is no circumstance to 
establish tha* the ''anh'ring of booth v'.'is done vvithtbe co''.sPT’t 
of -Sri Jaci'wan Ram, "nils itritimc'’ of -orrupt n-actice of 
undue influence must also he held to have been not prove, 
even if we exclude from consideration thp evidp”r->' of R.W. 
22, who denosed that he had cast his vote at booth No. 10.3 
and saw voters standing in rmeue not casting their voles at 
that booth. 

POTT.TNG BtX>THS IN CHENART ASSEMBLY CONSTT- 

TUPNCY 

Booth Nos. 114, 115. 180. ISLana 182 

35. The allegitions regarding all these booths are taken 
up together b^ause much of the evidence i? common. As 
anpearsifrom the list of nolling stations (Ext. B). booth No. 
114 was located in the Primaev Pchoot. Ntu- and the total 
number of votes asftt'med to that booth vas 573. .bcoth No. 
ft»-- viltfigr Nad iho- Urfmarg School. N?cL 
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and the total number of votes assigned to th^ booth was 
761, 'while booth Nos. 185 and 181 were locatetT in High 
School, Sadokhar, in the eastern and western part, of the same 
respectively, and booth No. 182 was located in the Primary 
School, Sadokhar. The total number of votes assigned to 
booth Nos. 180, 181, and 182 was'672. 692 and 724 respeeti- 
TCly. According to the result-sheet (Ext. 2), the votes gplled 
at the aforesaid booths were as follows; 

Booth Total No. of Votes polled by 
No. number votes JagJP~"MiES Sh^oT” OthMS 
of rejected wan bir nanjdan 

votes Ram Paswan Pasjtvan 

polled 



115 611 1 568 12 24 6 

180 311 2 233 44 26 6 

181 366 5 241 92 15 13 

182 670 4 623 3 4 '8j 

36. To prove bis case of capturing of the .ifor^said booths, 
the petitioner relied on the result-sheet (Ext. 2) Md the 
testimony of P.Ws. 8, 9 and 40. Sardar Saxenk (P.W. 8) 
deposed that he had worked for ^ahabir Pasoan in the 
moresaid election and had gone to some booths, including 
the booth at villages Nad, Nilu and Sadokhar. [He deposed 
that he had arrived at Nad booth at about it A.M. and 
he saw Suresh Kumar, son of Jagjiwan fiabu and his friends 
driving the voters of that booth, one of whom was tJma 
Shankar. He further deposed that thereafter he came to Nilu 
booth, at 12 A.h#. and here also he saw Suresh Ram and 
his companions, armed with lathis driving awayl the voters, 
who included Nathuni Singh and Nathuni Sah. j He further 
deposed that fie reached Sadhokar booths at 112.45 P.M. 
and-found that voting was not goina at those {booths and 
he learnt from one Basudeo Ram that he and aether voter 
were driven away. As B^udeo Ram has not been e.xan.iinpd, 
what P.W. 8 learnt from Basudeo Ram i.s cJcarly inadmissi¬ 
ble, Hargovind Singh (P.W. 40) is the Miikhiya of Bokhari 
Biso Dohri Gram Panchayat and President of the [Youth Con¬ 
gress (I) of Kudra Bfock and he substantially iupports the 
story told by P.W. 8 about the activities of siiresh Ram, 
son of Sri Jagjiwan Ram at Nad and Nilu booths. Accord¬ 
ing to him; Suresh Ram had come to Nad hooSi 'at about 
'll A.M. with five or six persons in a car and thkt he called 
some people and spoke something to them and [others, and 
10,or 15 more persons came there and asked th^ voters as¬ 
sembled thereto go away, these voters fled away and five 
or six of them- who'were the workers of Jagjiwa]i Babii, en¬ 
tered the booths knd started casting votes.* Accori ling to him 
(P.W. 40), the voters who had fled away wete AsluA Kumar, 
Awadhesh Lai Verma and Baijnath Ram. His further evi¬ 
dence is that after Suresh Ram left Nad, he (P.W. 40) fol¬ 
lowed his car on a'motor-cycle and they both can? to village 
Nilu and here also Suresh Babu and his compaii'ons spoke 
to some people present there expressing his unhappi¬ 
ness about the manner of voting, and then tl ose people 
drove' away all the voters, including Bishwaiiath .Singh, 
Nathuni Iffingh, Nathuni Sah and Kamla Singh, and, there¬ 
after.. five Or six of the workers of Jagjiwan Bibu entered 
the booth and stamped the ballot papers 36-A. None of the 
voters' who are alleged to have been driven from] the booths 
at Nad and Nilu have been examined , in support [of the inci-' 
dent and no explanation‘'haB been given for their nOn-exami- 
nation. Admittedly, both P.Ws. 4 and 10 are partisan wit¬ 
nesses and theif evideni^ has to be-- viewed w^h caution. 
Further, they are admittedly chance. witnesses. Pt,W. .8 is a 
resident of village Kachnath which, according lo Tiis evi¬ 
dence. is at a distance of 5 miles from Nad and 6 miles from 
Niln. There -s nothing to show that he was a v^*er at this 
homh, Annarently. he 'h nof a voter at the booth. Hargownd 
Singh (P.W. 40) is also' a resident of different 'yillaoc Bho- 
khnri which, according to him. is at a distance pf 7A k'fo- 
mefers from Na.d and Nilu. He viras a voter at la different 
booth, and claims to have come m villages Naf .and N!1n 
after havine^ east his vole. P.W 40 claimed'thnf ije. had filed 
an apnl'ca^ion at vfllaee Nihi before (he pa(roiling| Magistrate 
regarding th-' irr»giitartties committed at Nihi aijtd at Nad. 
ppd .fn.rth'pe that he hg't given therein the names pf the -eer- 
f-o-'s '.ho had .eonm-.i+.ed the afo'-e'.gid illegauties 'Htat 
arielieat'en has not been nroduced m Court and th- nnn- 
ra-nd'"":..*, t- snnve.stive, of the fact that no .such inn"1’eatioTi 
-ea.s filed. P w 40 is a Mukhfva and nceofding to his e-i'idence, 
he is the person w^ho had done the election propaganda as 


wiefi as the orgMisation of peaceful polliiig at the election 
on behall of Mahabir Paswan. but stol be is unable to teU' 
either 5he name or the designation of the Presiding Officer 
or the polling, agents at Nad or Nilu booth. His e-vi^iK©, 
does not inspire confidence. The evidence of P.W. 8 ^o 
does not inspire confidence. Though a worker of Mibahir 
paswan it^the aforesaid election, he was unaWe to state who 
were the'polfing^ agents of Mohabir Paswan at Nad and 
Sadokhar booths.' Admittedly, he did not file any ^plication 
rejgarding the incident witnessed by him before' any autho¬ 
rity. Further, he not only deposed about the inciden|^ of 
booth capturing at Nad and NHu, he also deposed as eye¬ 
witness to the propaganda of withdrawal and ^ distribution 
of articles on behalf of Jagjiwan Bobu in tte election, I 
cannot place any reliance on bis evidenr* 

37. It is true that the result-sheet (&t. 2) shows that 
Sri .Tagjiwan Ram polled inore th^n 95 per cent votes, at 
booth No. 114 and a little more than 92 per cent votes 
at booth No. 115, and the petitioner arid [^onandan Paswan. 
who were candidates of All India Parties, received negligible 
number of votes. Thw- abnormally high percentage of votes 
in favour of Sri Jagjiwan Ram. no doubt, raises a strong 
suspicion that Ws supporters had captured ]the booths and 
as Sri Jagjivviin Ram polled, according to the result-slwet 
(Ext. 2), less than 5(> per cent of the total votes polled 
>n the Chehari Assembly segment of the constituency, that 
is to say, 35,300 and odd out of 73,500 and odd votes poll¬ 
ed, the abnornwlly high percentage of -votirte in his favour, 
in : the absence of any explanation for the ^me, may evMi 
be'prime facie proof of Capturing of the booths hy hfs sup¬ 
porters. I am,,not impressed with the argument on behalf of 
the. rgiipoTident No. 1 that as at some polling stations, foff 
-■xampie. poliin'.; station" No. 152 in Cl^ari Assembly seg¬ 
ment, Mahabir Paswan secured abnormally high ^rcmitage 
of i votes polled, namely, 474 out of 480 and Sri Jagjiwmi 
Ram obtained only 5 votes, and there is no allegation th^ 
pofling booth No. 152 or other such booths on wMcb Maha- 
biri Paswan Or Sheonandan Paswan secured abnormally high 
peipcntagc of votes polled were captured, abiM)rmally high 
pericentage of votes cast in favour of a pmticular candidate 
is not a circitmstahee suggesting- booth capturing by that 
candidate. Mahabir Paswan and Sheonandan Paswan sdso 
-mav have canfured 'ome booths. However, I nave already 
sgid, mere abnormally high percentage of voting fat favour 
of a particular candidate cannot be regarded as proof be¬ 
yond doubt of the booth capturing, and as the oral evidence 
in support of the allegation is highly imreliable. I am un- 
ablfe to hold that it has been established beyond doubt 
that booth Nos. 114 and 115 were captured by the.suppor¬ 
ters of Jagjiwan Babu or by his son Further, on the evi¬ 
dence, booth Nos. 114 and 115 were captured' at the instance 
'if the .son of §ri Jagjiwan Ram, namely, Snresli Kumar. There 
is no evidence that these booths were captured with the 
consent of Sri Jagjiwan Ram. The mere fact that the person 
at whose instance the. booths • were captured is his .son, 
consent of Sri Jagjiwan Ram cannot be assumed. As pointed 
out in Georce Fernandes’ case (A.I.R. 1969 Supreme Court 
1201 at 1222). The law requires some concrete proof, direct 
or circumstantial, of'consent, and not merely of .knowledge 
and connivance, and though the consent need not be d'rectly 
nroved. the circumstances prowl must point unerringly to 
the' conclusion that the act was done -with the consent of the 
candidate. No such circumstance has been established. 

,38. So far as booths at Sadokhar are concerned, the mily 
oral evidence is that of P.W. 39. -with such, support' as ft 
receives from the circumstance deposed to by P.W. 8 that 
he found that the voting was not ^ing oh ad Sadtflehar 
booths when he reached there, P.W. 39, Ramasis Sin^ -de- 
posM that he had gone to village Sadokhar a day prior to 
the dat® of poll to pay a -visit to Ramsinghasan Singh, his 
I elation, and had come to the place of tsoiling at Sadokhar 
and found that at 12.30 P.M..' Suresh Babu came'there with 
his men and started driving away the voters from that place, 
andi then those people of Suresh'Babu cast all Votes accord¬ 
ing To their sweet-will. He is ob-vionsly a chance witness. He 
dfaf not say in the examination-in-ch'ef as taipwhy he had 
eope to village Sadokhar.. He fs the Mukhiya of Bbagwanpuf 
Buxera Gram Panchayat and, theretore. a politfeaT person. 
Rut! if he is to be believed, he rerarned to his vlla.ae -at 
4 P.M only arid thereafter cast !ii‘, xote. which 's an im- 
nrobahle story. The only relationshm that he claims^ with 
Raihsinghasan Singh is that his fafh^T’>: sister and Panisingha- 
sanjSin.sh’a sister are married In the same fnmilv. He is, 
thei’e'fore,- a chance witness and his presence at'.lhfe place 
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was riither improbable. He denied lo have any special con¬ 
cern wjtli any cand.date at tHb election, but ho supports the 
entire case or Mahabir Paswan, not only as reaaids liic 
incident or capture of Sadokhar booths, but ‘dso rCKardiny 
tnc propaganda of withdrawal of Mahabir Paswan and the 
distribution of articles from the side of Jagjiwan iiubu. Ac¬ 
cording to him, one of the voters, who \vas driven awa> 
rront the booth was Basudeo Ram, but though according to 
liim, Basudeo Ram is alive, Bastideo Ram Uac not been 
examined, and no explanation has been given for his non¬ 
examination. Admittedly, he did not file any information 
before any -of the authorfiies regarding the incident, though 
he claims to have related the incident to his villagers and 
also to Mahabir Paswan on the date of counting. His evi¬ 
dence does not impress me. No polling agent of Mahabir 
Paswan, nor any voter at the aforesaid three booths at 
SadoXhur has been examined, though Schedule VHI, which 
gives the particulars of corrupt practice of undue influence 
at these and other booths mentioned in column 4, names ot 
some of the persons on whom corrupt practice of undue 
influence was committed. The percentage of votes polled by 
JMjiwan Babu at booth Nos. 181 and 182 is 74 per cent and 
65 per cent of the total votes polled, and is not a circum- 
stilncc -suggestive of booth capturing. The percentage ol 
votes polled by Sri Jagjiwan Ram out of the total votes at 
booth No. 180 is, no dOubt, very high of 92 per CLiit, but 
in view of the unreliable nature of the oral evidence, I am 
uut piepared to hold that it has been proved beyun I doubt 
that booth No. 180 was captured by Suresh Kurnur and 
other workers and supporters of Jagjiwan Babu. JJeie n.gain, 
there is no evidence, direct or circumstaniial, th it the 
capture of booths was done with the consent of Jagjiwan 
Babu. I have already arrived at the conclusion that the alle- 
ation of booth capturing in regard to these booths has not 
Ben established on the basis of the evidence adduced on 
behalf of the petitioner alone. But besidee Siuesh Kumar, who 
ha.s denied the allegah'on as R,W. 52, the other witnesses, 
namely, R.Ws, 2, 4. 6. 15 and 25 have also denied the alle- 
gallon, R.Ws. 2 -ind 6 were voters at Nad booth, R.W. 40. 
0 voter at P'lilu boolb and H.Ws, 15 and 25, were voters at 
Sadoikbar booths. Their evidence has been criticised, but I 
do not propose to discuss their ev'dence. For, even if their 
evidence is excluded from consideration, the allegation of 
booth cantnring cannot be held to have been proved. The Pre¬ 
siding Officers’ diaries (Exts. AfI6, A/17 and A/I8j ha'e also 
been e.xhibited on behalf of the respondent No. I, and thej 
show that the vdting was peaceful But even if the Presiding 
Officers’ diaries are kept out of consideration, the allegation 
cannot bo held to have been proved, and therefore T am not 
diisciissing at th's stage these Presiding Officers’ diaries. 

BOOTH NOS. 38 AND 39 

39. These two booths were situate in Middle School, 
Karup. The case of the petitioner regarding the capture of 
these two booths rests on the result-sheet (Eyl. 2) and thu 
testimony of Giristi Narain Mishra (P.W. 12), The result- 
sheet fPxt 2) shows that at polling station No, 38, out of 
the twtal 628 votes assigned to this booth (vide th© list of 
polling stations—Ext. B), 570 votes were polled, out of 
which two were rejected and respondent No. 1, Jagjiwan 
Rgm polled 557, that is to say, more than 97 per cent Of 
the votes polled and the petitioner Mahabir Paswan got 
10 votes, Sheonandan Paswan got no vote at all and the 
other contesting candidates got the remaining one vote. So 
far as polling station No. 39 is concerned, out of the 586 
votes assigned to it. 510 were polled, out of which two were 
rejected, respondent No. 1 Jagjiwan Ram got 480. that Is 
to .say. more than 94 per cent of the votes polled, Mahabir 
Paswan got 24 and Sheonandan Paswan got the remainins 
4. Thi.s abnormally high percentage of voting in favour of 
the respondent No. 1 and negli.gible number of r otes polled 
by the othei- candidates of All India Parties, namely, the 
petitioner and Sheonandan Paswan, coupled with the absence 
of ai'v explanation Ak to why at these two booths Sri Jneji- 
wan Ram got more than 90 per cent voles, wherea.s in (he 
Chenari Assembly segment of the constituency, he got less 
than 50 per cent of the votes polled, is prima facie proof 
of booth capttiring by the supporters of the respondent NO. 1. 
Rut as I have s.aid earlier, this cannot be conclusive proof 
beyond doubt of booth capturing. There is no other reliable 
evidence on the basis of which pr'ma facie proof of booth 
capturing can be held to be proved bevond reasonable 
doubt Not a single voter of these two booths h.ss been 
examined In support of the case of the netltioncr. Though 
according to the evidence of P.Wl. 12. at least one nollinv 
agent of Mahabir Paswan was present—P.W. 12 claims to 
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have asked hipa to lodge information about booth capture— 
not a single polling agent lias been e.Xamined to support the 
c lie of tnc petitioner. The only witness on the point is 
Gnish INaiain Mishra (P.W. 12j, tlie President. District 
Cougicss C'oinraittec (1), who adimltedly was very active in 
the election compaign of the petitioner and is. therefore, a 
higlily parlisaii witness. He claims to hav^; passed Ihrough 
vwo polling booths ol Sasaram Parliamentary constituency, 
o.'ie .situate at Karup aufi the other at Palian, on his way to 
B kiamganj Parliamentary constilucncy on the date of poll. 
Accorduig to his story, he saw 5 to 7 persons, armed with 
lilies, standing outside the Karup booth and two persons 
stamping ballot papers inside the booth aud dropping them 
into the ballot box and they were all men of Jagjiwan Babu. 
Ho further deposed that the polling agent of his cand date 
hud been driven out, and when ho complained lo the Presid¬ 
ing Ollicoi, ho expressed his helplessness in the matter, and 
further that he complained to the patrolling party and also 
to the District Magistrate, who w.ts the Returning Officer, 
on phone. Ap.art from Ihe fact that he r- a highly Interested 
witness, the evidence of P.W. 12 is otherwise also unreliable. 
Ele piocccded in his do.ss-exaniination to give the names of 
.(2 original booths whose location, according to him, had 
been ebtinged on the eleventh hour due to the pressuie 
L-xriled by lagiiwnn Babu and ifamed 29, and ihercafter said 
that those 29 w'cie not the booths which were change^, but 
the booths which were not changed. Admittedly, ho did not 
file any application in writing regarding the facts which be 
had seen. .\s the booth capturing is a serious matter and 
P.M. 12 was a responsible official of the party which had 
set up a candidate and was aggrieved, in the ordinary course, 
he should have filed an appEcation in writing. Nobody would 
le.sl content with a report on telephone to the District Magis¬ 
trate, as thi.s witness claims to have done. Further, (hough 
he stated on oath that the men who 'were standing with 
lilies outside the booth or w-ere stamping the ballot papers 
in.slde the booth at Karup were the men of Jagjiwan Babu, 
his evidence with regard to Pahari booth is also the same, 
he admitted in cross-examination that he dfd not know 
'heir name': as they were h'rcd people from outside. This 
shows that he has no compunction in drawing upon his 
imaginatiori. He further maintained that the Returning 
Officer was in collu.sion w'th Jagjiwan Babu, but admittedly 
he did not file any hpplicalion complaining about this col¬ 
lusion of the Returning Officer before any .superior autho¬ 
rity. which shows that hi.s .story of collus'on of the Returning 
OlTice'- is an after tliouf^bt. Further, the election petition 
does not contain any specific averment that either the booths 
at Kanip or at Pahari were captured. If this witness had 
iictually seen those booths captured, it is unthinkable that 
be wniiM not have reported about it to Mahabir Pg^wan. 
as bo ;nJ Mahabir Paswan had consulted together and had 
pone logclher to the Returning Officer on the date of coiint- 
inrt to complain about the delay in counting. And if Girish 
Narain Nfishrn (P.W. 12) had mentioned about the capture 
of the booth.s at Karup and Pahari, it is unthinkable that 
ihe Llcctiou petitioner would not have made a specifle aver¬ 
ment in the election petition about the capture of the booths 
at Karup and Pahari, The non-mention of the story of cap¬ 
ture of these booths at Karup .and Puhari in the election peti¬ 
tion Is a strong circumstance .showing that P.W. l2 did not 
find these booths captured, as depo.sed to by him in Court, 
and that his story to that effect is an after thought. P.W, 12, 
therefore is a completely unrel able witness. The allegation 
of capture of these two booths cannot, therefore, he held 
to have been proved beyond doubt. 

40 I should have mentioned tb.at on behalf of the res¬ 
pondent No. 1. R.W. 33 was examined and he stated that 
the polling at Karup was peaceful. But even assuming that 
his evidence is completely unreliable, as contended by the 
Ic.Trncd counsel for the petitioner, the evidence adduced on 
behalf of the petitioner is not sufficient lo prove beyond 
doubt the capture of Karup and Pahari booths. The res¬ 
pondent No 1 is, therefore, entitled to the benefits of doubt 
m respect of this Instance of corrupt practice also. 

BOOTH NO. 40 

41 This booth was located in village Pahari at Pahari 
Pr'mary School. The case of the petitioner regarding capture 
of thi.! booth rests on the testimony of Girish Narain Mishra 
(P.W. 12) and the re.sult-shcet (Ext. 2), The result-sheet 
(F.xf 2) shows that nut of the total 918 votes assigned to 
booth No. 40 (vide Ext. B), 731 votes were polled, out of 
which 5 were rciectcd. Sri Jagiiwan Ram cot 573, that is to 
sa 3 ', 78 per cent of the votes, both Mahabir Paswan and 
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Sheonandan Faswaii got 75 and 74 each reipoctively and ihc 
retnaining 4 were policd by the other contesting candidates. 
The inference xjf- booth capturing arising iroai the heavy 
polling in favour of Sri Jagjiwan Ram, if any, is weaker 
as the poliihg was oniy 76 per cent and the iiumocr 01 
votes polled by Mahabir 'Paswan and Sheonandan Paswan, 
though small, cannot be said to be neglig.ble. The evidence 
of P;W. 12 in respect of this booth is the same as in respect 
of the booth at Karup. For the reasons given by me, his 
evidence is completely unreliable. The respondent No. 1 
examined R.W. 34, who stated that the polling at Pahari 
booths was peaceful. His evidence may not inspire much 
confidence. But the evidence adduced on behalf of the peti¬ 
tioner is not such as to justify a iJeliaite finding of capture 
of this booth, much less to prove the allegations beyond 
doubt. 

MOHANIA ASSEMBLY CONSTITUENCY SEGMENT 
Booth No.. 67 

Booth No. 67 

42. Booth No. 67 of the Mobania Assembly ;constituency 
was located in -the Primary School build ng at Jehanabad 
and the number of voters assigned to this booth was 633 
(vide the list of the polling stations Ext, B). As appears from_ 
the resuit^shcet (Ext. 2), 604 votes were polled, out'of which 
4 votes were rejected and of the remaining 6Q0 votes, Sti 
Jagjiwan Ram polled 452, petitioner Mahabir Paswan 'and 
Sheonandan Paswan 61 and 60 respectively, and the re¬ 
maining 17 votes were polled by three other candidates to- 
gethei. Thus Sri Jdgjiwan Ram polled 77 per cent of the 

total votes cast. 


43 . The case of the petitioner regarding the commission of 
.the corrupt practice of undue’ influence, at this booth rests 
on- Sie testimony of P.Ws, 3, 30 and 34 with such support 
as jt receives from the result-sheet (Ext. 2). Hapidwar Singh 
(P.W. 3), a voter of booth No', 66, which waS situate in 
the Jehanabad Mtddfe School building, deposed that booth 
No. .67 was visible from booth No. 66, where he had gone 

; !to cast bis vote and that there was disturbance at booth 
No 67 and he found Jagjiwan Babu sitting in a car saying 
that all the vviicis at boosh No. 67 were Congress (I) voters 
and that they should be assaulted and driven away, and then 
the voters were driven away from booth No. 67, and one of 
.them wvas l^mjee Smgfa. Surgndra Tiwari (P.W. 30) .de¬ 
posed that as a person who had v/orked for.Mahhbir Paswan 
at the a65r?said election, he had gone to various booths in¬ 
cluding the booths located in the lehanabad Upper Primary 
School building numbered as booth No. 67 and that he saw^ 
•Jagjiwan'Babu arriving at the booth I'in a car accompanied' 
by Muimi Singh, a laWyer of Sasaram, that the polling agent 
of Jpgjiwan &bu came out from inside the polling boo.tn 
along "with others and they had some talk with Jagjiwan 
.Babu aitd, thereafter, some anti-social elements, armed with 
••da®da) 5 ’, came to the place where, he was assisting Ramii 
Singh in issuing identity ^ips to the voters and'drove away 
the voters as also the persons issuing identity slips. 

44, Rapiji Singh (P.W. 34) supports the .story told 
by Surendia Tiwari. He was a voter at booth No. 
16 and was admittedly •working for Mahabir Paswan in 
aaid election. P.Ws. 30 and 34 are named in Schedule TX 
tjs the persons who were the victims of undue influence at 
booth No. 67 and -Respondent No. I and Munni Singh, 
Advobate, are named as the persons who cotnrnitted the 
.corrupt practice. But Ramji 'S'lU'.'i uiiii Siuci'.li'a Tovary are 
admittedly partisan witnesses .uid ''ici- c.Idciice must neces¬ 
sarily h® subjected to strict -ciu'iriy. Hoili 'li,;*.c .witnesses 
are witnesses not only to the conuniss on of corrupt practice 
Of undue influence-but .also to the propaganda of .withdrawal 
Of the' candidature of Mahabir Paswan and distribution of 
artiflles to voters from the side of Jagjiwan Babu. P.W. 30 
admitted that ' lathi force had been deployed at each of 
tte polling boodis vwted bv him and, according, to him, 
the peopled who scared avyay th® '^Pter, .carried only dandas’. 
There is no ev'dence that they were present in overwhel¬ 
ming'strength. In these drcumstances, the story that the 
oeople wielding ‘dandas’ to drive away the voters seems to 
bp improbable. Further, no contemporaneous document, in 
which the allegation of corrupt practice of. undue influence 
was made, has been produced'. Since both Surendra Tiwary and 
"Santii SinJEfi were active workers of Mahabir Paswan one 
wfuild expect them-to file complaint before the Elecluyi Autbo- 
■rifies as also before the' atJthtftities mchargo of, law'and order, 
^Surendra Tiwary has attempted -to -give an explanation. He 


has stated that his party President Ramji Singh had given 
mat applications lo the Poiimg -Uhicer and me Fres.ding 
utiicci, oui' me appheauons were not accepted. H© stated that 
an uiioriiiaiioa was given to the Superintendeni of police 
and me .rJislr.ct Magistrate also out tliey aid not listen to 
liim. the explanation otfsred by Surendra Tiwary is falsified 
uy rne cviueiice ot Ramji Singh (P.W.31), Tor, he stated 
mat lie did not file any appiicaiion in writing befoi-g any 
aumoiity in regaid to the mcideni at booth No. 6/ and 
mat ne did not think it necessary to lodge any intormation 
. ai the Pol ce Station as he had informed the President of 
tile District Congiess Committee and ins candidate. The 
DisUict Congress President tp.W.12), however, did not 
.depose that any intormation regarding the incident at 
Jelianabad booth had been given to him. Neither Duish 
Narain Mjshra (P.W.12J nor the candidate Mahabir Paswan 
'P.'.y. 11 clr-ruffl to have filed any application beftye any 
..■• • .e:„:u .: the incident at booth No, 67, Jehanabad-. 

I e.,.:eii.- .r; p. Ws. 30 and 32 thereiiue, does not 

inspire confidence. , , . 

■Ui. fhe testimony of Haridwar Singh (P.Wi.3) also does 
not inspire confidence. P. Ws. 30 and 34 content themselves 
with say ng mat they saw Jagjiwan Babu having a talk with 
some petsons but ['.W.3 goes to the extent ot saying that 
he actuaily heard Jagjiwan Babu giving order to drive- away 
the voters i-iv..riibli.d i.i Ihc 1.3th. It is higifiy improbable 
that a fa'ihi.C' in lii ■ Jagjiwan Babu woiilJ give 

such ati oi'iici pm.licit, i tii'tiiL:. admittedly,.he is a member 

of the- tor.gie-is (ij .. .uni though he nvaintained that he 

Was not interested in the election of any of the candidates 
at that election, his statement to that effect cannot be 
accepted at its face value, for, he claims ta have informed 
A'hihabir Paswan about the inddent, ' P.W.3 also cajinot, 
lidrefcre, be regarded as an independent' witness. 

46. It is also remarkable that not a single yimess, who 
was a voter at Tpoth No. 67,-has been examined to support 
ihe story of ibe voiers being driven away, l.-ven Ihe Pouu'ig 
A.ttcnts of M's;., Ml Paswa-i. who according lo P.W.30, 
admifteuly, w.i.- .■.ciii. Iisoe iiot been examined to support 
ibis story. T.-.- - .ci. i;.ran.; ill ii ‘Sri Jagjiwan Ram polled 
77 per cent of the total vote» cast is not such as to make 
ihe evidence of these witnesses acceptable. Mahabir Paswan 
and Sheonandan Paswan dbt.a.ned 60 and 61 votes, lespec- 

'lively, vrhich cannot be said to be negligible. The ailegation 
regarding the corrupt practice of undue influence at Jehanabad 
booth No. 67. therefore, cannot be held to have been 
established, much less established beyond doubt, even if there 
- were no evidence to the contrary. 

47. In th‘s case there is evidence to the contrary. Sri 
Jagjiwan Ram (P.W.65) specifically denied the allegation 
Dvelied against him and maintained that he did not move 
out of Sacaram Inspection Bungalow on the date of the 
j'oU. He is a highly' partisan w tness and as he did not 
.categorically state in the written statement that he remained 
at Sawram Inspection. Bungalow throughout the day on the 
date of poll, his evidence may not be accepted at its^face 
value. But .'n view of the unreliable nature of the testiihonv 
nf the witnesses for the petitioner, it-- is difficult to bold 
that his evidchec is false. The presiding OfRars’ diary 
(Ext.A!8) also disproves the story of commission of the 
aoiiupt practice of undue influence, because if it is accepted 
on its face value, .there was- no incident of intimidatien of 
voters or other persons (vide entries at page 19 of.the 
diary). The diary has beM criticised as not representing the 
trap state of affairs, but-even'if the diary is left out of 
accoiiiit. in v'ew -of the unsatisfactory -nature of the evidence 
adduced on behalf of the petitioner, the alleRation of corrupt 
practice of undue influence at booth No. 67 Jehanabad 
avu.st be hold not to have been proved beyond doubt. 


Booth No. 134 

48. 'JTiiS boqjh W'as located at the Primary School. Barej 
snd fhe total number of voters assigned to this booth' was 
904 fvjd.. the list of -polinp stations Ext. B). ;Ont of the 480 
votes which’were east at this booth, 4 were reieoted, Jagjiwan 
Oahu eot 391. the petitioner 49, Sheo Nandan Paswan 39 
and the remaining 6 voters went 1o another candidate. - The 
case of the tiefitioner rests on the fest-mony of P.Ws. 16.17, 
■and "33 ■ and the suptx)l-t that their evidence receives from 
the high itercentage of polling in -favour of .Jagjiw'an-Babu.' 
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4y. Maukhu Vadav (.i'.W.J.oj came m liave (jctoni mroujjii 
iJarej Doom ana m nave seen a cai caii'iJni; me ooiaert. v.i 
jagjiivan iiaou at tde ooom and lo nave nemu me woiM-eis. 
oi jagjivvan tsanu lantmg ihm tljo voicis snouio oc Ur.ieu 
away as mey were voiing in lavour oi me Longress Uy 
canaidaie, .ivnyam isaram jauav (Kw:i7J who, as aireaoj 
scaiea, enumta lo oe inchaijjc oi ihe eiecuoii campaign or 
me congress (Ij Commitiee in iour Assembly consmuencies 
mcluaing ivionama, siaied mat he Had gone narej oootii and 
seen a car canying Jagjiwan Babu siandmg at that ouuui 
and the voters being driven aWay. He runner deposed 
mat he round his porting agent weeping and 4 to J persons, 
who were the workers oi Jagjiwan .bahn, surrounding tnc 
booth. Shyam Sunder tiupta (.P.W. JJ). a resident oi 
Darhwa and the President oi the Congress (ij Committee 
oi h.s Block, deposed that alter casting his vole, he went 
to Barej booth and saw Jagjiwan Babu arrive mere m a 
car. He further deposed that h© saw 2 ‘o 4 workers talking 
to Jagjiwan Babu apd shortly thereaiier Jagjiwan Babu 
drove away his car and met Shyam Narain Pundey mere. 

50. As is clear, none oi these witnesses arc voters of 
Barej booth. P. VVs. 17 and 3J arc the workers oi the 
petitioner. Therefore, their evidence ha.s to be scrutinised 
very stnetJy. According to the particulai’s of the incident at 
Baiej, mentioned lu iichedule to the petition, at least three 
persons were the victims of the undue influence and among 
them is Shyam Narain Pandey. Admittedly, Sri Pandey was 
not a voter and nothing was done to him. The averment, 
so far as it relates to him, stands talsilied by his evidence, 
ihc other persons mentioned arc the petitioner tP.W.lj and 
Bhoodah Smgh. Bhoodan Singh has not been examined and 
the petitioner (P.VVul) admitted in hie cross-examination 
that he was not an eye-witness to any incident of booth- 
cApturmg except those at Pusauli and panjnio. Hot a single 
document has been produced which would show that Shyam 
Harain Pandey had made any complaint before the election 
authorities or the authorities mchafge of law and order. 
He claimed to have complained the autbprities and the 
authorities, according to him, expressed their helplessness 
saying that votes had already been cash .If this was true, 
ho must have filed an application in writing to the superior 
authorities. Non-production' of any document regarding any 
complamt made by P.W. 17 strongly suggests that he made 
no such complaint in writing and if he did not make any 
such complaint, it is difficult to believe that he witnessed 
any act of corrupt practice of undue influence. E.W.33 
candidly admitted that he.did not file any complaint. This 
circumstance makes it extremely unsafe to accept the evi¬ 
dence of these partisan and chance witnesses. Their evidence 
is also very vague except as regards the presence of Jagjiwan 
Babu. P.W. 16 also is a chance witnesa and his evidence is 
equally vague. No worker of Jagjiwan Babu is named by 
him. It is not possible to act upon such a vague testimony. 

51. Though two personSj Ram Shanker Singh and Taxman 
Singh are clearly named in Schedule IX of the petition as 
the persons who committed the corrupt practice, none of 
these witnesses named them. Not a single voter of Barej 
booth has been examined to support the allegation. The 
votes polled by the petitioner at Barej booth wns nearly ten 
per cent and thou^ Jagjiwan Babu jiollcd much larger 
number of votes, it cannot be said that the votes polled by 
the petitioner and Sheonandan Paswan were negligible. The 
votes polled in favour of Jagiivan Babu are not so large at to 
raise any presumption of booth capturing. Thus, oven if 
we leave out of account the evidence of R.Ws. 11 and 12 
and the respondent No. 1 himself and the Presiding Officer’s 
diarv (Ext, A/15) which negative any incident at Barej, the 
evidence is not sufficient to prove, much less beyond 
doubt, the commission of any corrupt practice at this booth. 
Thus, this instance of corrupt practice has also not been 
proved beyond doubt. 

Booth No. 95. 

52. This polling station was located in the Primary 
School, Dasauti and the number of voters assigned to this 
booth was 647 (vide the list of polling statjoBs Ext.B). 
According to the averments in paragraph 24 ortho election 

etition read with Schedule IX to the petition, the Dasauti 
ooth was one of the booths where respondint No.l had 
gone and made arrengernents for obstnicting the voters 
from casting their votes with the help of the officials and 
hired Goondas and lathiels and the voters were so obstructed. 
Though in Schedule TX to the election petition, the names 


of 11 pet sons are mentioned in column 9 against this booth 
and booth Nos. 112, 113 and 134 as the victims of the 
undue influence, not a single person, much less any of the 
persons named in column 9 of Schedule IX, has beep exa¬ 
mined in support of the allegat.on of obstruction to voter 
at this booth on this point. Tne respondent No.l (R,W.65j 
has dented this allegation and ns already stated above, ho 
has stated to the effect that on the date of poll, ho was 
all along at Sasaram Inspection Bungalow. R.W. 18 stated 
that the voting at this booth was peaceful and the Presiding 
Officer’s diary (Ext.Alll) also shows that the voting was 
peaceful. 

53. The petitioner relics solely on the result-sheet (Ext.2j 
which gives the total number of voles cast and the number 
of votes secured by the individual candidate. The result- 
sheet tExt.2) shows that the total number of votes cast was 
380, out of which 5 were rejected, Sri Jagjiwan Ram got 
248, the petitioner 50, Sheonandan Paswan 59 and the remain¬ 
ing 18 voles were polled by the other candidates put to¬ 
gether. Thus, oht of the total number of voles, Sri Jagjiwan 
Ram got 65 per cent, the petitioner about 13 per cent 
and Sri Sheonandan Paswan about 15 per cent, and the 
percentage of votes cast was a slightly more than 58 per 
cent of tile total votes. No inference of obstruction of voters 
or of booth capturing can be drawn from these figures. 
The Instance of corrupt practice of under influance is also 
not proved. 

Booth No. 88 

53. This poUing station was located in the Co-operative 
Godown. Ahinaura and the number of votes assigned to this 
booth was 1001 (vide Ext.B). The case cf the petitioner 
rests on the testimony of P.W.17 and figures of polling at 
this booth contained in the result-sheet (Ext.2). Shyam 
Narain Pandey (P.W.17), who, as I have already stated, 
claimed to be incharge of the election campaign of the 
petitioner in four Assembly constituencies, including Mohania 
Assembly constituency, deposed that on the date of poll, 
he hud como to the Ahinaura booth and found that there 
was no voter at the booth and that 10 persons had surrounded 
the booth and all the votes had been polled. He claimed 
to have reached the booth at 3,P,M. Apart from the fact 
that he is a highly partisan witne.ss. his evidence is otherwise 
also unreliable. He made the incredible statement that he had 
been appointed election agent of Mahabir Paswah by the 
petitioner on the prescribed form but only for four Assembly 
constitiiencie.s. ft is well known that only one election agent 
can be ajipoinlcd by a candidate for the entire Parliamentary 
const’tucncy. Further, if he is to be believed, all the votes 
had already been polled when he reached Ihe booth. In this 
circuinstance Why should the people continue to surround 
the booth? According to the result-sheet (Ext.2), 530 votes 
were cast at th's booth, out of which 5 were rejected, Sri 
Jagjiwan Ram got 430, Ihe petitioner got 27, Shri Sbeonadan 
Paswan got 62 and the remaining valid votes polled went 
to two other candidates. Thus, a little over 52 per cent of 
the total vole.s were polled and Sri Jagjiwan Ram got a 
little more tlian 81 per cent. The number of votes polled by 
Sheonandan Paswan cannot be said lo be negligible as be 
secured more than 14 percent of the votes polled. Though 
the votes polled by Sri Jagjiwan Ram form a very high 
percentage of the votes polled, but it is not so high a» 
by itself to raise a presumption of booth capturing. As the 
oral evidence on this po nt is virtually nil, the . allegation 
of capture of this booth by the workers of Jagjiwan Babu 
at this instance cannot be said to have been established, 
much Teas beyond doubt.' 

53A. This is the conclusion on the rebutted evidence of,, 
the petitioner. But aa a matter of fact, two voters of Ahinaura 
booth deposed as R.W.R and R.W.16 and they apeciflcally 
stated that the voting was peacefoT, Therefore, commission 
of the corrupt practice of un.due influence at this booth also 
must be held to be not proved, 

CHATNPUR ASSEMBLY CONSTITUENCY SEGMENT 
Booth No. 40 

54. This booth v,.is located at Primary School, Safari 
and the total number of voters assigned to this both was 
831 (vide Ext. B, the list of polling stations) (the figure 
‘1317* after '1323' in Ext. B is obviously a mistake for the 
figure 1377), Though this, booth H mentioned as one of the 
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Jjooths which were captured by the respondent No. 1 or his 
men, no particulars of the corrupt practice in the shape of 
persons who committed the corrupt practice and on wihom 
rt Was committed or the time at which it was committed 
have been mentioned, nor any oral evidence has been addu¬ 
ced, The petitioner relied only on the circumstantial evi¬ 
dence of tne fiBurcs of polling contained in the result-sheet 
(Ext, 2). Ttie result sheet (Ext. 2) shows that out of the 
total voles of 831, 680 were polled, out of which one was 
rejected, and out of the 679 valid votes, Sri Jagjiwan Ram got 
673, the petitioner as well as Sheonandan Paswaii got nil 
and the remaining 6 were polled by two other candidates 
together. This abnormal percentage of votes polled and secur¬ 
ed by Sri Jagjiwan Ram would raise a presumption that the 
booth was captured by the supporters or workers of Jagjiwan 
Eabu in the interest of the said respondent, but as 
complete absence of pai'ticulars and the oral evidence on this 
point would inevitably cause prejudice to the respondent 
No. 1, who adduced no evidence regarding the corrupt practice 
at this booth, 1 can not come to the conclusion that the 
commission of corrupt practice of undue infiuanco at this 
booth has been proved. Of course, there is no evidence that 
the corrupt practice was committed with the consent of 
Jagjiwan Babu, 

55. Thus, none of the instances of the corrupt practice 
of undue influence, alleged and relied upon by tie election 
petitioner, has been proved beyond doubt, issue No. 8 
must, therefore, be answered in the negative and against 
the election petitioner. 

Issue Nos. 9 and 10 

56. These two issues are inter-connected and indeed Issue 
No. 10 is the specific instance of iUcgality in counting and 
scrutiny of ballot papers. They arc, therefore, taken up to¬ 
gether- According to the averment in the election petition 
on this point, the counting of the votes, which was schedul¬ 
ed to being from 8 A.M. on 7-1-1980, commenced only at 
12 A.M. because of nOn arrival of ballot boxes of the 
Chenuri and Komgarh Assembly Constituencies till 11 A.M, 
The counting done was not fair and impartial; more than 
50,000 ballot papers counted as valid votes in favour of 
respondent No.l. did not bear the seal of the polling sta¬ 
tions ngr signature of the Presiding Officers. There is the 
evidence of P.Ws. 11 and 12 that counting of the ballot 
papers did not begin till 11 A.M. because the ballot papers 
of the Chenari and Ramgarfl Assembly Constituencies were 
/lot received till then. But there is no evidence regarding tame 
pering of the ballot boxes of. these two Assembly constituen¬ 
cies. The only specific allegation of illegality is the inipropcr 
acceptance of 50,0(X) unsigned and unsealed ballot papers in 
favour of respondent No. 1. 

57. The only evidence on this point to which reference has 
been made in the course of argument is that of P.W.l, P.W. 
12 and of R.W, 5. P.*.l, the petitioner merely stated that 
about 50,000 ballot papers, which neither contained the signa¬ 
ture of the Presiding Ofilcer, nor the seal of the booth, were 
counted as yaUd votes in favour of Sii Jagjiwan Ram inspitc 
of the objection raised by the counting agents and claimed that 
he had filed a Mtition before tho^ Returning Officer pointing 
out the aforesaid illegalities in counting, which he claimed to 
have annexed to the election petition. No such petition has 
been formally proved and exhibited. The petition annexed, to 
which reference has been made, is Annexurc .5, a petition to 
the District Election Officer filed by the petitioner so far as the 
counting is concerned which merely states about the late 
arrival of the ballot boxes from Ramgarh and Chenari con¬ 
stituencies and alleges that several ballot papers did not bear 
the signature of the Presiding Officer. Even the number 50,000 
mentioned in the election petition is not mentioned in the 
petition given to the District Election Officer, Rohtas. The 
allegation that the ballot papers did not contain the seal of 
tbi booths is completely absent. Even if the filing of Anne- 
xiirc 5 be deemed to have been admitted, because it has not 
been taken specifically denied in the written statement that 
such a petition was filed by the election petitioner, it does 
not assist the petitioner in proving his case of illegality 
in counting, The allegation regarding the improper acceptance 
of 50,000 votes is completely vague and general and no re¬ 
liance can be placed on the allegation as deposed to by P.W. 


1 or as contained in Armexure 5. Though ho could not 
be expected to give the number of ballot papers, one would 
certainly except the number of the polling booths at which 
such ballot papers were found te given P.W.l also admitted 
that no report in writing was submitted to him by 
tr.e counting agent. The evidence of Girish Narain Mishra 
(P.W. 12), the President of the District Congress Committee 
tl), Rohtas ii equally vague and general being on the same 
lines as that of P.W. 1. That the petitioner was not serious 
almut this allegation is clear from the fact that no appli¬ 
cation for inspection and scrutiny of ballot papers was filed 
on behalf of the petitioner. Without any inspection or 
Scrutiny, it i* almost impossible to prove the charge of ille¬ 
gality in counting beyond doubt, 

58. R.W.5 a counling agent of Jagjiwan Babu, denied the 
uflegation or illegality in the counting and asserted that the 
counting was done correct^. But even without his evi¬ 
dence. the allegation of illegality in counting cannot be 
held to have been substantiaicd. As it has not been establish¬ 
ed that any illegality in counting was committed, the ques¬ 
tion of the result of the election having been materially 
ullected does not arise. Issue Nos. 9 and 10 must, there¬ 
fore, be answered in the negative and against the election 
petitioner. 

Issue No. 11 

59. The decision of this issue involves the determination 
Of two questions—-(i) whether there was any non-compliance 
with the provisions of the Constitution or of the Act or of 
any Rules or Orders made under the Act, and (ii) whether 
the aforesaid non-oompdiande, if any, materially affected 
the result of the election. Shri Sharma, the learned counsel 
for the petitioner, was unable to point out any non-comp- 
Haqce with the provisions of the Constitution. So far as 
non-compliance of the provisions of the Act is concerned, 
it is urged that there was non-compliance with the pro¬ 
visions of section 25 of the Act and the Rules and Orders 
made under the Act and of directions issued by the Election 
Commission in exercise of its general powers of superin¬ 
tendence of conduct of election conferred upon it by Article 
324 of the Constitution. Section 25 of the Act runs thus : 

“25. Provision of polling stations lor constituencies— 
The district election officer shall, with the previous 
approval of the Election Conmiission, provide a 
sufficient number of poling stations for every con¬ 
stituency the whole or greater part of which lies 
within bis jurisdiction, and shall publish, in such 
manner as the Election Commission may direct, 
a list showing the polling stations so provided and 
the polling areas or groups of voters for which they 
have respectively been provided.” 

It is urged that after the District Election Officer, that is to 
say, (he District Magistrate, Rohtas, who was also the Return¬ 
ing Officer, had with the previous approval of the Election 
Commission published the lists showing the polling stations 
and the places where they were located, at the Instance of 
Sri Jagjiwan Ram, the District Election Officer changed the 
location of 32 polling stations hardlv a few days before the 
date of actual poll and that respondent No. 1, Sri Jagjiwan 
Ram, had got the change in the locution of the booths made 
to make it convenient for him to capture the said booths. It 
is also alleged that the fact of change of the polling station 
was not published among the electors as required by ]aw 
and the petitioner received information regarding the change 
only on 10-1-1980 after the election. It was afieged that the 
letter containing, the information was sent to the home ad¬ 
dress of the petitioner though he fiad election camp office at 
Sasaram. The aforesaid allegations arc contained in para¬ 
graph 12 of the election petition. A copy of the letter 
(Annexurc 1) along with the list of polling stations (Annexurc 
1/A) has been annexed to the election petition, No discu- 
mentary evidence which would establish the change of 
booflw has been brought on the record. It was, however, 
contended on behalf of the petitioner that the averment in 
paragraph 12 of the election petition that the location of 
.12 booths was changed was not specifically denied in the 
written statement and therefore, it must be deemed to have 
been admitted, In fais written atafement, respondent No. 1 
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said that .the. allegation that respondent No. 1 ^ot the foca- 
tion of 32 polling stations change with the help of the Dis¬ 
trict Magistrate to suit his convenience with the purpose to 
obtain bogus votes was in®rrect, that he had rt',ilrn;> I.) do 
with the iininor changes made by t.a- One'e;- with 

.the approval of the Election- Comnii'-nii! m the locaiitw' of 
some of the booths as alleged. by the petitioner. Respondent 
No.l also alleged that change were inade due to increase in 
the number of electors after the flnai'isation of .the electoral 
roll and the changes made were duly published in accordance 
with , law. Annexore 1 /A to the election petition, which is 
alleged to contains the list of polling stations the location of 
.which was changed, contains two lists; .ane containing six 
columns headed respectively (i) number of the polling station, 
(ii) place of the polling station, (iii) building in which the 
polling station is located, (iv) numb^ of police station, (v) 
village and (vi) serial number of voters. The other lis.t 
which contains the number of only one polling station of 
Chainpur Assembly Constituency Polling Station ,No. 20 con¬ 
tains columns 1 to 4, which are headed (i) number of pol¬ 
ling station, (ii) place where the polling station was formerly 
located, (iii) amended place of ilte polling sonio,-,, and (iv) 
pl^e whme the polling station would b.c estal-bsbed. Tt would 
thus prima facie appear that the location, of only one booth 
has been changed which is in the second list and the location 
of 31 booths was not changed. But I will assume for the 
purpose of this case that it tos been established that-the loca¬ 
tion of 32 booths was changed. 

60. It is not disputed that the duty of the District Election 
OflScer to provide sufficient number of polling station which 
necessarily carries with it the power to determine the loca¬ 
tion of the booths, can be rcrhciucd fioii' lime to lime and 
the District Election Dliicc: mi", chiiiigc ili-c location of the 
.booths provided the c!i;ii’.'\ i' ■ MsL ual' .i'.i* previous appro¬ 
val of the Hection Commission and is duly .published. No 
contravention of the provision of section 25 of'the Act is estab¬ 
lished, therefore, merely by the change in the location of the 
booths. The - contravention can only be established if it is 
.proved that the changes were made without the' previous ap- 
j^O.val ot the Election Commis.sit n of (hat they were not pub¬ 
lished in such manner as-the Election Commission may .direct 
or that the change was malafide. It is not disputed that the 
onus of proving. the pontravention lies on the election peti¬ 
tioner. There is no specific averment in the petition that the 
change was made- without the previous approval of the Elec¬ 
tion Commission. The letter (Annexure 1) to the election peti¬ 
tion relates that the partial change in the list of booths was 
made with the prior approval of the Election Commission. 
The election petition also does not assert that thfe prior ap¬ 
proval of the Election Commission for the change of booths had 
not been obtained and though P.W. 12 makes such a state¬ 
ment,,! need not discuss that because the learned Counsel for 
the petitioner did not ^rgue that the previous Approval- of 
the Election Commission to the change had not been ob¬ 
tained. The plea of the order of change of the booths be¬ 
ing malafide, assuring that it is raised in the ejection peti¬ 
tion," has not been-established. 

61. Though the election petitioner (P.W.. l), P.W. 2, 
P.W. 12 and P.W. 19 deposed that the location of the booths 
had been changed at the instance of Sri Jagjiwan Ram. none 
of that evidence is admissible, or at least the evidence is not 
reliable P.W. 1 deposed that he got that informstion from 
Step Shankar ‘Dwiv«ii (P.W. 2) and P.W. 2 deposed that 
this information regarding the change at the instance of 

Jagjiwan Ram had been brought to him by Pf^ Kumar 
'Shababadi 'and Ali Hussain. Later on he maintained that 
some workers of Sri Jagjiwan Ram had told him so. iPrem 
-Kumar Shahabadi has not been examined. Ali Hussain 
H’.W. II) -did not depose to this fact. The evidence of 
P.W. 1 and P.W. 2 to the effect that .Tagjiwpn Bnbu had got 
the location of the booths changed is complclclv hearsay 
and inadmissible. P.W. J2 deposed tbat Japjiwnn Babii had 
got the location of the Iiooths chan.ncrl b\- infliiencin", the 
Keffirning Offi-dar, but Ms is a bald assertion. He (loss not 
say that he leamt that from Sri Jagjiwan Ram. His evidence 
on’ the' point is completely unreliable. P.W. 19 merely 
stated that he bad heard that the location of booths had 
teen changed. Apart from being .hearsay, he does'mot even 
say that it was dianged at the instance of Jagjiwan Babu. 

It must, therefore, he held that it has not been estabh'sted 
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that the change of Ihe boollis was made at the instance of Jag¬ 
jiwan babii. .-Vnne.'Mire I recites that the change of booths 
v/as made becair-e ot inc.ca.se in the number of voters after 
final piibiica'iioii o! the electoral roll. That the change in 
the location of booths was malafide has not, therefore, been 
established. 


Shri Sharma has, f«owever, strongly contended that the 
Change in the location of bootlis was not duly published. 
He drew- by attention to the Instructions contained in para¬ 
graphs Tl, 12 and 13 of tbe Handbook fo, Rclurning Offi¬ 
cers issued by the Election Commission of india. 1979 Edi¬ 
tion. Paragraph 11 of the Instructions iCiiui.es Mat modi¬ 
fication iff the list of polling stations should be reported 
to the Commission for approval and after the lists are ap¬ 
proved, request for change -ffiould be considered only when 
there are overriding considerations of public convenience. 
Instructions in paragraph 12 are to the effect that changes 
to be made should be referred to the Commission for prior 
•approval and should be fully publicised and all the contest¬ 
ing candidates and political parties should be informed in 
- wriiing. Instructions contained in paragraph 13 requires 
that three copies of list of poHing stations for'the constitu¬ 
ency should be supplied, tree of cost, to the contesting can¬ 
didates and copies should, be made available for sale at the 
price -fixed. It is clear the) the provision regarding supply 
of copies is with: regard to the list of polling stations and 
not the list of polling stations in respect mf which there 
has been a change. It is not disputed that the prior ap¬ 
proval of the Election Commission' had been obtained for 
the change. There is no evidence that it had not been 
publicised. ^ Tlie only sviciencc is to the effect that the letter 
informing Mahabir Paswan, the Petitioner, about the change 
was sent tq his home address and he could not know of the 
change in time. The letter (Annexure 1) is dated 1-1-1980 
is not disputed. The date of ool! Was 6-1-1980. Admittedly, 
ihe" letter (Annexure. 1) was sent to his home address Bajit- 
pm’, p. S. Poonpoon, in fbe district of Patna. In the ordi¬ 
nary course, the letter (Annexure I) should have been 
received in Poonpoon in his home by the 4th or 5th January 
1980, if it was posted, on the 2nd January, 1980, Though 
Mahabir Paswan (P.W. 1) sUites that he received the letter 
only after the poll, he does not state when this letter was 
; actually delivered at his home. He admittedly got that 
lettpr and ihat letter should have been produced in -support 
of his evidence that he received the same after the declara¬ 
tion of the result. He has not given, any explanation for 
the no!!-: r(uliiclion of lhat lettc". Adverse inference may 
be diawn for ihe non-production of the said letter and, m 
my opinio'i. it should be held that the letter (Aruiexure 1) 
!,achetl hi', vilhrge home by the 4lh or 5th January, 1980. 
l-'urlhcr, though in his examinationiin-Chief the petitioner 
(P.W. 1) deposed that he did not know about the change, 
in cross-examination he admitted that Sheo Shankar Dwivedi 
had told him about the change a dav or two prior to the 
date of poll. Therefore, on the evidence of the petitioner he 
knew about the change of the location of the booths prior 
to the date of the poll, thouah not olTicially. No evidence 
tes been adduced on behalf of the respondent No. 1 that 'he 
was, informed in .writing about the change in the location of 
the ;booths. On the evidence on record, T think the nrobabili- 
ties arc that mformation *in writing about the change in 
location of booths did not reach the petitioner, prior to the 
•mtina and T will proceed on that footing. To that -extent it 
may 'be held that the change in fbe location fff the booths 
w.as not niibl’shed in the manner directed h?,' rhe Election 
Commission, and there was thus a contravention of the' 
prrrvision of section 25 of th? -Act. 

■63. To succeed on this ground of contra'vention, die 
petitioner must prove not only contravention, but also that 
the result of the election was materiatTv affected by this 
non-compliance or CQntiYiv.?niion. No'evidence has been led 
on this point. It must, therefore, be held that it has not 
been established that the result of the election-was materially 
■affected bv the non-complknce of the provision of section 
25 of the Act. 

64. It is next -contended on behalf of the refifiorter that 
In the conduct of the elecdbn tiere was non-compliance with 
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the instructions to ihe Ihresiding OtHceis of the various 
polling station issued by the Election Conamission reipirdms 
the maintchaitce of the PiesMiha Officer’s diaries; It is com- 
nion ground that tho instructions issued to the Presiding 
Officers by the Election Commission requhed them to main¬ 
tain und fill up the Presiding OiUcer’s diaries containing 
particulars mentioned in the instructions and the Presiding 
Officer’s .diaries are to be forwarded to the Returning Ofltecr. 
In.struclion Nos. 60 and 60 cf the Handbook, of the Presiding 
Ollicers may be referred to in this connection. 1 will assume 
for the purpose of this case that the non-compliance with 
tlqese instructions also fall's within section 10f>(d)Civ) of 
the Act, and that if the non-compliance with these instruc¬ 
tions matcrialiy affected tho result of the election, the election 
may be declared void on that ground. The diaries of the. 
Presiding Officers of poiimg statio.-i Nos, 18 and 117 (Exts. 
1 and 1/b) are virtually blank and were not signed by the 
Presiding Oflicer. All columns except columns 1 to 5 and 9 
of Ext. 1 and all columns except columns 1 to 6 of Ext. 1 /b 
are blank. The Presiding Officer's diary of booth No. 134 
(Ext. 1 /ij of Bhabhua Assembly Constituency .segment has 
not been signed by the Presiding Officer and several 
coruitjii' arc blank, but certain columns including the column 
prescribed for recording the number of voles cast, i.e., 
column 17 have been filled up, The Presiding Ofliect’s diary 
of boritb No. 153 of Bhabua Assembly Constituency (Ext._ 
1/k) also does not bear the signature of the Presiding 
Officer and all its coloumns after column 5 are blank-' There 
arc other defects or omissions in other Pre.sidiuK Officer’fl 
diaries. Biq in view of the concUiffon -it which I have ar¬ 
rived, it i.s net necessary to biirdiu the judgement with 
cnumeiation of those defects. The non-compliance of the 
Instructions regarding filling up of the Presiding Officer’s 
diaries would invalidate the election only if it is proved that 
the non-compliance has affected the result of the election. 

Shvi Sharma, the learned counsel for the petitioner. _wa.s 
unable to point out how the failure to fifl up the Presiding 
Officer's diaries materially affected the result of the election. 
It must, therefore, be held that the result of the election was 
not materially affected by non-compliance of the in.structions 
relating to the Presiding Officer's diaiy which has to be 
filled up at the time of or immediately after the poll and 
which contains record of events regarding the poll. In tho 
election petition it Is alleged that the Presiding Officer of 
various Troths, detailed in paragraph 30 thereof, did not 
submit an account to the Returning Officer irentionlng the 
numlier of ballot boxes received by him and the mimber of 
ballot boxes used at ihe polling station. There is no evi¬ 
dence that the Presiding Officer did not report to the Return¬ 
ing Officer the number of ballot boxes received by him- 
There is no column in the Piesidina Officer’s diary w'hich 
requires him to mention the number of ballot boxes received 
by him. So far as the omission to submit an account of the 
number of ballot lioxes used at the polling station by the 
Presiding Officer, that has to be nrentioned in column' 6 of 
the diary, and column 6 of various Presiding Officer’s diaries 
is undouhtedlv not filled in and there has been a failure to 
comnlv with the instrucfuinsi to that extent. Bin hero naain 
the learned counsel for thf- nctitioncr was iinab'e to show 
how this orn'r-sion had affected the result of the election. 

66. It is next contended that the Returning Officer-failed 
to comply with the directions of the Election Commission 
forwarded under circular No. 64 of 1979 dated 28-11-1979 
of the Election Commission issued under the signature of its 
Under Secretary. The contravention alleged is of the pro¬ 
visions of the directions contained in paragraphs 5 and 6 
of the direction. In paragrioh 5, the Retinning Officer is 
directed to scrutinise the ballot paper accounts and the Pie- 
siding Officer's diarv in respect of cnch polling booth im- 
mcdialcTy on the dcpo.sit, and if finds an unusual and ah’ 
normal percentage of voting at a particular polling booth 
or Unbelievable number of votes cost in any Iiour of the 
polling hours, or receive a subsequent report about the 
irregular or mal-practicc at the election made by the Pre¬ 
siding Officer, thi^ Relurnln.g Officer i,s ditecled to report (he 
matter to the Ch'cf I'lclctoral Officer and the Election Com- 
mission for the decision of the Commi''sion and is teciuired 
not to open the ballot boxes of those polling bao*h.i. Admit¬ 
tedly. there is nn icport bV the Presidium Officer and the 
learned counsel for the petitioner was enable to point out 
that thee was an abnormal percentage of polling at any 


panicU'lar booth or unbelievable number of votes cast in any 
hour of the prilling hours. No contravention of the provisions 
of paragraph 5 of the direction has, therefore, been made 
out. 

67. The provisions of paragraph 6 of the diiectiop which 
al'so arc said to have b-ten contravened are that if the Re- 
tuining Officer notices uncommon featpies in respect Of any 
polling booth like appreciable niirober, namely, 5 per cent 
or 10 per cent of the ballot paper-, of those booths not con- 
titiriing the signature of the Presiding Officer or the distin- 
gufshing mark of that polling booth, he shall report the 
matter to the Election tommisMon and the Chief Electoral 
Oflicer and not declare the result of the election in that con¬ 
stituency tilt the orders of the Election Commission are 
communicated to him. It has not been proved that 5 per 
cent or 10 per cent of bcllot papers taken out of the ballot 
boxes used at any polling booth did not contain the signature 
of the Presiding Officer or the distinguishing mark of that 
polfing booth, [t, however, appeals from the result sheet 
that a very high percentage of the total vote, east were cast 
in favour of the respondent No. 1, the number of the booths 
and the number of otes polled by respondent No. 1 and 
the petitioner are mentioned in Annexur*' 7 to the election 
petition, and the figures of votes polled, given therein, it is 
not disputed, taify with the fIgUre.s contained in the result 
sheet (Ext. 2). It appears from the result-sheet (Ext. 2) that 
at booih Nos. 32 to 37, 38, 103, (4S and 149 of Ramgarh 
Assembly Constituency, booth Nos. 40, 97, 99, 44, and 119 
of Chainpur Assembly, Constituency and booth Nos. 4, 38, 
39. 43. 67, 76, 89. tOO, 114; 115; 135; 177; 178 and 182 
of Cbenari Assembly Constituency, the votcn polled by res¬ 
pondent No. I were 85 per cent or more, going up in on® 
constHuoncy to 99 per cent of the total votes polled and 
the votes both of the petitioner and Sheonandan Paswan, 
w'ho arc candidates of recognised All India Pat tics, were 
almost negligible, rhis is cert.ain1y a uncommon feature 
within the meaning of the expression ns used in para.giaph 6 
of the instmetions afore.said, for, the directions were issued 
with a view to eradicate the evil of booth capturing, and this 
kind of voting raises n susp'cffiu of broth capturing as is 
recognised bv the Erection Commission itself and its sub¬ 
sequent directions issued under Circular letter No. 64 of 
•980 dated 5th May, 1980. There has, therefore, been non- 
compliance with the directions, for, it is no- ditrputed that no 
fUQb report was made hv the Returning Officer and he dec¬ 
lared the result of the election a;fter taking into account the 
votes polled at the aforesaid poTlinc stations also. This 
failure amounis to a n-in-compliance with the provisions of 
section 66 of the Act which requires the Returning Officer 
to declare the result after the counting in the absence of tho 
direction of the Eleelion Commission to the contrary. By 
neressarv imnlicntion section 66 Prohibits the Returning 
Offic-rr from decTaring the result when there arc directions of 
the Election Commission to the contrary. 

67A. However, it is not enough for the petitioner to show 
that there has been a non-compliance with the provisions of 
section 66 of the Act. It must further be cstabli.shcd that it 
has materially affected the result of the election. The onus 
to prove that the non-compliance maferiariy affected the 
rc.sult of the election is clearly upon the election petitioner. 
Now, the directions merely staled that the declaration of 
the resutt shall await the orders of the Election Commission. 
They do not say that rc.-poll would he ordered by the Elec¬ 
tion Commission and the result would not he declared evep 
later. Can it be said that the Ficction Commission in all 
reasonable probability most have ordered u re-poll of these 
polling booths ? In my opinion, it cannot be so held. The 
total number of votes polled by the respondent No. 1 at the 
aforesaid polling booths: specified in Annexurc 7 where ho 
nofled more than 85 per cent or more of the votc.s polled 
is 12,711 and the votes iiolled at those polling statiens by the 
nearest rival the petitioner is 759. Even if the votes of these 
booths are exdlmled from consideration, o’- even if it is 
assumed that in a re-poll, all these votes of these roHinp 
booths would have gone to the petitioner, the respondent 
Nn. t would .still have been declared elected In such a 
situation, we can reasonably assume that the Election Com¬ 
mission would not hilve directed re-p<i!l at these booths. I 
may point out that in the suhseqrcnt directions i'sncd under 
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circular No. 64 of 1980 dated the 5th May, 1980,‘the cor¬ 
responding instructions arj to the effect that even if ataor- 
mal percentage of voting )n favour of a particular candidate 
is found at a particular booth, the Returning Officer may 
declare the result, if the result of the election is not affected 
by ignoring those votes and that the declaration of the 
result should be postponed only when be finds that the 
difference of margin between the first two candidates! is 
less than the total votes polled in that polfinK booth or 
polling booths. I, therefore, hold that the result of the 
election has not been materially affected by the non-com¬ 
pliance with the provisions of the Constitution, the Act or 
the Rtilcs or orders made thereunder. Issue No. 11 is, there¬ 
fore, answered accoidingTy, 

Issue No. 12 

68. In view of my findings, the petitioner is not entitled 
to any relief. It is, accordingly, ordered that the election 
petition be dismissed; but in the circumstances of the case, 
without costs. 


69. Let the substance of the decision be communicated 
to the Election Commission and the Speaker of the Lot 
Sabha immediately and let an authenticated copy of the 
decision be sent to the Election Commission as soon as 
possible. 

Sd. Shlvangrat Naram 
By order, 

R. P. BHALLA, Secy, to the 
Election Commission of India 

Patna High Court, 

.'Ihe 26th November, 1984. 


Tf firpsft, 12 i985 

an. 31. 8 .—nW strarnfiiM 1950 (1950 

'TTT 43 ) mrr i.w otuto (t) irn srarr Krfwff hit 
infPr ^ nror sirP: dwiin si?fTtR% TtmVr 

^ “iff gHTRPTT ijr RpT 'TT «fl stn:. n[. 

TfwPF ft grew TPTTOff fit 

Trfmt iff tntftr lr'«fr gsantiuT 
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Hitfftifniiff nw ^ I 

«ft gRTtprr arpTr ^ JrsrrftrO aft tj; 3^; 
nwrfh aimPT srfsriTrff IT sitT iPRTH ^ 1 

[ft. 164/siWj[h/8 5] 

3iT^?r Jr, 

%. TR, trftfT 

New Delhi, the i2tb February, 1985 

O.N. 8.— In exercise of the powers conferred by sub¬ 
section (1) Of section 13A of the Representation of the 
People Act, 1950 (43 of 1950), the Election Commission of 
India, in consultation with the Administrative of Laksha- 
deep hereby nominates Shri R. A. Arumugham, Superinten¬ 
ding Engineer, Lakshadeep, Public Works Deptt. Kavamttl, 
as the Chief Electoral Officer for the Union Territory of 
Lakshdweep with effect from the date he takes over charge 
cliiiring the period of absence of Shri A, Subbaraya PiHai, 
IAS on leave. 

Shri Subbaraya PilUj will take over as the Chief Electoral 
Officer of Union Territory of Lakshadweep on return from 
leave. 

[No. 154/LKD/85] 
By order, 

V. K. RAO. Secy, 
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